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GROWTH CORPORATIONS 
Under the Excess Profits Tax Law 


By HARRY A. BERNBACH* 


October 8, 1940, with the enactment of the 

“Second Revenue Act of 1940.” In its intricate 
ramifications the law was, at first, startlingly incom- 
prehensible, but with the issuance by the Commis- 
sioner of Internal Revenue of Regulations 109 some 
rays of understanding were discernible. This measure 
was conceded by the Congress to be an interim at- 
tempt to tax corporate excess profits before the end 
of the year and at first blush the law was clear, through 
the haze of its complexity, with respect to its monetary 
significance only. Corporate taxpayers could under- 
stand generally that this tax, based upon 1940 in- 
comes, imposed sharp increases in their tax burden. 

An early study of the law by the legislators indicated 
the urgent need for revision. Accordingly, on March 
7, 1941, the Revenue Act of 1941, amending the excess 
profits tax, was made law. These amendments were 
designed primarily to afford relief to corporations 
from the inequality and severity of the basic excess 
profits tax provisions. , 

One of the important avenues of relief contained 
in the amendatory Act of 1941 is embraced in Code 
Section 713—whereby so-called “growth” corporations 
in existence prior to January 1, 1940, that experienced 
rapid growth during their base periods, are permitted 
a method of computation which results in an increased 
excess profits credit. 


Section 713 (b) under the “Second Revenue 
Act of 1940” 

Subdivision (b) of Section 713 of the “Second Reve- 
nue Act of 1940” now in the main restated as subdivi- 
sion (e) and subdivision (d) (2) of the same section 
under the amendatory provisions of the Act of 1941, 
provides: 

“(b) Average Base Period Net Income—for the purposes of 


this section, the average base period net income of the tax- 
payer shall be determined as follows: 


* Attorney-at-Law; Certified Public Accountant, New York, N. Y. 


/ VHE EXCESS PROFITS TAX became law on 


Section 713, IRC, pre- 
sents a veritable hodge- 
podge of incongruous 
computations, the re- 
sults of which at first 
appear startlingly in- 
credible but neverthe- 
less they are within the 
purview of the section. 





“(1) By computing the aggregate of the excess profits 
net income for each of the taxable years of the taxpayer, 
beginning after December 31, 1935, and before January 1, 
1940, reduced, in the case of each such taxable year in which 
the deductions plus the credit for dividends received exceeded 
the gross income, by the amount attributable to such excess 
under paragraph (4). 

“(2) By dividing the amount ascertained under paragraph 
(1) by the total number of months in all such taxable years; 
and 

“(3) By multiplying the amount ascertained under para- 
graph (2) by twelve. 

“(4) For the purposes of paragraph (1) 

“(A) In determining whether, for any taxable year, the 
deductions plus the credit for dividends received exceeded 
the gross income, and in determining the amount of such 
excess, the adjustments provided in section 711 (b) (1) 
shall be made; and 

“(B) The amount attributable in any taxable year in 
which there is such an excess shall be the amount of such 
excess except that such amount shall be zero if there is 
only one such year, or, if more than one, shall be zero for 
the year in which such excess is the greatest. 

“(5) For the purposes of paragraph (1), if the taxpayer 
was in existence during only part of the forty-eight months 
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preceding the beginning of its first taxable year under this 
subchapter (hereinafter in this paragraph called “base period”), 
its excess profits net income— 

“(A) for each taxable year of twelve months (beginning 
with the beginning of such base period) during which it 
was not in existence, shall be an amount equal to 8 per 
centum of the excess of— 

“(i) the daily invested capital for the first day of the 
taxpayer’s first taxable year beginning after December 

31, 1939, over 

_ “(ii) an amount equal to the same percentage of such 

daily invested capital as is applicable under section 720 

in reduction of the average invested capital of the pre- 

ceding taxable year; 

“(B) for the taxable year of less than twelve months 
consisting of that part of the remainder of the base period 
during which it was not in existence, shall be the amount 
ascertained for a full year under subparagraph (A), multi- 
plied by the number of days in such taxable year of less 
than twelve months and divided by the number of days in 
the twelve months ending with the close of such taxable 
year. 

“(6) In no case shall the average base period net income 
be less than zero. 

“(7) For computation of average base period net income 
in case of certain reorganizations, see section 742.” 


An example of the operation of this section is as 
follows: 
Assume a corporate taxpayer to be on the calendar- 


year basis with the following excess profits net income 
during its base period 


Year Corporation A 
1936 Excess profits net income.............. .. $150,000 
1937 Excess profits net income.................. 250,000 
1938 Excess profits net income....... 350,000 
1939 Excess profits net income 450,000 
| EEC ORT ene a eee eae as caeveee Qlp20e,000 


Taxpayer, computing its excess profits net income 
under this section, would have as its average base pe- 
riod net income the sum of $300,000, determined by 
dividing its total excess profits net income in the base 
period by the forty-eight months in such period and 
multiplying the amount so ascertained by twelve. 


Section 713 (f) of the Amendatory Act of 1941 
Section 713 (f) provides, in part, as follows: 


“(F) Average base period net income 
half of base period. 

The average base period net income determined under this 
subsection shall be determined as follows: 

(1) By computing, for each of the taxable years of the 
taxpayer in its base period, the excess profits net income for 
such year, or the deficit in excess profits net income for such 
year; 

(2) By computing for each half of the base period the aggre- 
gate of the excess profits net income for each of the taxable 
years in such half, reduced, if for one or more of such years 
there was a deficit in excess profits net income, by the sum 
of such deficits. For the purposes of such computation, if 
any taxable year is partly within each half of the base period 





Increased earnings in last 


there shall be allocated to the first half an amount of the. 


excess profits net income or deficit in excess profits net in- 
come, as the case may be, for such taxable year, which bears 
the same ratio thereto as the number of months falling within 
such half bears to the entire number of months in such 
taxable year; and the remainder shall be allocated to the 
second half; 
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(3) If the amount ascertained under paragraph (2) for the 
second half is greater than the amount ascertained for the 
first half, by dividing the difference by two; 

(4) By adding the amount ascertained under paragraph (3) 
to the amount ascertained under paragraph (2) for the second 
half of the base period; 

(5) By dividing the amount found under paragraph (4) by 
the number of months in the second half of the base period 
and by multiplying the result by twelve; 

(6) The amount ascertained under paragraph (5) shall be 
the average base period net income determined under this 
subsection, except that the average base period net income 
determined under this subsection shall in no case be greater 
than the highest excess profits net income for any taxable 
year in the base period. For the purpose of such limitation 
if any taxable year is of less than twelve months, the excess 
profits net income for such taxable year shall be placed on 
an annual basis by multiplying by twelve and dividing by the 
number of months included in such taxable year.” 


Assuming the same excess profits net income for a 
corporation on the calendar year basis as above, its 
average base period net income would now be $450,000 
computed as follows: 


Corporation 2 
Sum of excess profits net income for second half 
of base period (1938 and 1939).... 
Sum of excess profits net income for first half 
of base period (1936 and 1937) 


$800,000 


400,000 


eee eee $400,000 
Difference divided by 2.. $200,000 
Second half excess profits net income 800,000 
Total $1,000,006 


Total on annual basis (divided by number of 
months in second half of base period, 24, and 
multiplied by 12) 


Highest excess profit net income for any taxable 
eT ee eee pos eee 450,000 


Average base period net income. , 450,000 

Section 713 of the Internal Revenue Code now pro- 
vides two general methods of computation. The first 
is contained in subdivision (e) thereof and the second 
in subdivision (f), computation under the latter sec- 
tion being operative only where the earnings for the 
second half of the base period are in excess of the 
earnings of the first half. 


$500,000 


Committee Report on 1941 Bill 


The amendment to section 713, bringing within its 
scope the method of computation provided by sub- 
division (f) thereof, is of special significance to the 
so-called “growing” corporations from the standpoint 
of tax reduction. The intent of the subsection is 
clearly expressed in the Ways and Means Committee 
report wherein it is stated that “the amendments to 
section 713 are designed for the relief of corporations 
that experienced rapid growth during the base period.” 
Whether or not these “growth” corporations are of a 
class entitled to relief from the economic standpoint 
is a factor difficult of ascertainment but the converse 
seems to be more consistent with the position that, 
their earnings being more recent, all things being 
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equal, they may be better able financially to pay the 
tax. In the two illustrations given (supra) Corpora- 
tion A and Corporation B each had the same amount 
of earnings in their base periods, yet Corporation B 
lecause of its increased earnings in the second half 
of its base period will benefit by a greater excess prof- 
its credit. The tax advantage is on growth and not 
on basic earning record. That low base period earn- 
ings may result in higher excess profits credits than 
higher base period earnings is best illustrated by the 
fi lowing: 
Tax Year Corporation C Corporation D 
1936 Excess profits net income or 





So) or re ee . $25,000 — $60,000 

1937 Excess profits net income or 
GEnNCH ....445. 30,000 — 40,000 

1938 Excess profits net income or 
2 i ee a ares 10,000 — 20,000 
1939 Excess profits wet 3 income. . 35,000 40,000 
Total .. $100,00 — $80,000 

Average base period net 
0) | nr vert $25,000 $40,000 


Corporation C is not a “growth” corporation since 
its aggregate earnings in the second half of its base 
period are not in excess of the aggregate of the first 
half. It must, therefore, compute under Section 713 
(e) and its average base period net income is $25,000 
compared with an excess profits net income for its 
full base period of $100,000. 

Corporation D is a “growth” corporation since its 
aggregate second half earnings less the deficit in ex- 
cess profits net income within the half period, exceed 
the aggregate of the first half. It will compute under 
Section 713 (f) and its average base period net income 
is $40,000 although it had a deficit in excess profits 
net income of $80,000. 

I*xploring the intricacies of Section 713 additional 
factors affecting the excess profits credit come to 
light. Of importance is the treatment of deficits in 
excess profits net income under the two methods of 
computation provided by the section. Under subdi- 
vision (e) if with respect to any year in the base period 
there is a deficit in excess profits net income (an ex- 
cess of deductions plus the credit for dividends re- 
ceived over gross income) such excess is to be de- 
ducted from the aggregate incomes, except that if 
there is an excess in only one year, the amount shall 
be zero, and if there is such an excess for more than 
one year, it shall be zero for the year of the greatest 
excess. 

[lowever, under the method provided by subdivi- 
sion (f) of Section 713 deficits in excess profits are not 
treated as zero and in computing for each half of the 
base period, the aggregate of the excess profits net 
income for each of the taxable years in such half, is 
reduced by the sum of such deficit or deficits and 
where the aggregate excess profits net income for the 
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first half of the base period is zero, any deficit or defi- 
cits within such half will result in a minus quantity 
for computation purposes (see illustration for Corpo- 
ration D supra). 

Further illustrating the treatment of deficits under 
Section 713, assume the case of two corporations re- 
porting on the calendar year basis and in existence 
during their entire base periods. Each of the two 
corporations has zero excess profits net income during 
its base period, yet the credit allowed each differs 
radically. 


Tax Year Corporation E Corporation F 
1936 Excess profits net income or 

| ee a........ SOR — $110,000 
1937 Excess profits net income or 

"Ces eee epee) 100,000 — 100,000 
1938 Excess profits net income or 

CEC or rare — 110,000 110,000 
1939 Excess profits net income or 

DEES joes eeradcaaeds — 100,000 100,000 

MN ene eae 0 0 


Corporation E, since its aggregate earnings for the 
second half of its base period (years 1938 and 1939) 
are not in excess of the aggregate earnings for the 
first half, will compute under Section 713 (e). The 
year of its highest deficit, 1938, is treated as zero and 
its credit is computed as follows: 


1936 Excess profits net income.................... $110,000 
1937 Excess profits net MCOMnie: ... .. 6. .6ccceeeean 100,000 
IS ck eo eK Ode ROPERS ESR CUD ERS 0 
| en ene cern EIN Feat ere er ee — 100,000 
i ae - $110,000 
Average base period net income..... $27,500 


(divide by 4) 

Corporation F, since its aggregate earnings for the 
second half of its base period is greater than the ag- 
gregate for the first half, will compute under Section 
713 (f) since the credit so computed will be greater 
than the amount determined under Section 713 (e). 
For the purpose of computation under this subsection, 
deficits in excess profits net income are not treated as 
zero and the credit will be as follows: 


Sum of excess profits net income for second half 


i oe $210,000 
Sum of deficits in excess profits net income for 
first halt .. —210,000 
Difference ...... . $420,000 
Difference divided by two $210,000 
Second half excess profits net income 210,000 
: ee $420,000 
Total on annual basis (divided by number of months 
in second half of base vn 24, and multiplied 
RM oi a crude s deed cana ceea’ dunt eae anan nee $210,000 
Highest excess profit net income 7S any taxable 
cL SEN een pA Any SAR See OP ae 110,000 
Average base period net income...... 110,000 
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Thus we see that Corporation E has an average base 
period net income of $27,500 and Corporation F has an 
average base period net income of $110,000 despite 
the fact that neither of the two corporations added to 
its earning record in the four-year period from 1936 
to 1939 inclusive. Corporation F is, however, consid- 
ered the more progressive company in that it shows 
“growth” in the second half of its base period and is 
thus given the tax advantage. 


Corporations in Existence for Part of Base Period 


In all the discussions affecting average base period 
net income, it was assumed that each corporation was 
in existence during the entire forty-eight months of 
its base period. For those corporations not so in ex- 
istence provision is made to substitute for each taxable 
year of twelve months (beginning with the beginning 
of its base period) for which it was not in existence, 
8 per cent of the daily invested capital for the first 
day of the taxpayer’s first taxable year beginning after 
December 31, 1939, subject to certain adjustments as 
outlined in Code Section 713 (d) (2), as follows: 


“(D) (2) For the purposes of subsections (e) and (f), if 
the taxpayer was in existence during only part of the forty- 
eight months preceding the beginning of its first taxable year 
under this subchapter, its excess profits net income— 

“(A) for each taxable year of twelve months (beginning with 
the beginning of its base period) during which it was not in 
existence, shall be an amount equal to 8 per centum of the 
excess of— 

“(i) the daily invested capital for the first day of tax- 
payer’s first taxable year beginning after December 31, 
1939, over 

“(ii) an amount equal to the same percentage of such 
daily invested capital as is applicable under section 720 in 
reduction of the average invested capital of the preceding 
taxable year; 

“(B) for the taxable year of less than twelve months con- 
sisting of that part of the remainder of its base period during 
which it was not in existence, shall be the amount ascertained 
for a full year under sub-paragraph (A), multiplied by the 
number of days in such taxable year of less than twelve 
months and divided by the number of days in the twelve 
months ending with the close of such taxable year.” 


This provision enables corporations falling within 
the scope of the section to establish theoretical in- 
comes for missing periods, based upon invested capital 
and may result in peculiar computations of average 
base period net income, depending entirely upon the 
amount of the daily invested capital for the first day 
of the taxpayer’s first taxable period beginning after 
December 31, 1939. 

For illustration, assume the case of a corporation 
on the calendar year basis that commenced business 
on January 1, 1938 and its excess profits net income 
for 1938 and 1939 to be $60,000 and $40,000 respec- 
tively. The invested capital of the corporation on 
January 1, 1940, is $750,000 after provision for re- 
duction on account of inadmissibles as provided by 
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Section 720. Its average base period income would 
be the following: 


Year 





en eer ses $60,000 
goo ety Sane i soak bite edible ae 60,000 
1938 Excess profits net income..................... 60,000 
1939 Excess profits net income 40,000 
Total badd cette i encath Sap a teachin 5 ale Ite on ee $220,000 

Average base period net income............ $55,000 


(Since the aggregate earnings for the second half 
of the base period are not in excess of the aggregate 
of the first half, this company must compute its credit 
under section 713 (e) by dividing its total excess 
profits net income by four.) 

If the invested capital of the above company on 
January 1, 1940, was $375,000 after provision for reduc- 
tion on account of inadmissibles, its average base 
period net income would be the following: 

Year 


Oe OG Oe te okie Se see Oak Leda cheese $30,000 
Lee Eg I) ee 30,000 
1938 Excess profits net mcome.........;........... 60,000 
1939 Excess profits net income....................- 40,000 
ND a Sao ee aie ke ok gated ek ees $160,000 

Average base period net income............. $60,000 


(Since the aggregate earnings for the second half 
of the base period exceed the aggregate of the first 
half, its average base period net income is now deter- 
mined under section 713 (f) since it exceeds the 
amount determined under section 713 (e). 

The increased average base period net income from 
$55,000 to $60,000 in these two cases results from the 
unusual circumstance of a decrease in invested capital 
by 50 per cent. Although as a general rule it may be 
stated that for companies using the invested capital 
method, the higher the invested capital, the greater 
the excess profits credit, recognition should be given 
to the fact that in cases of corporations not in existence 
for the full forty-eight months of their base periods, a 
decided advantage is possible where the invested 
capital is sufficiently low to throw the balance of 


excess profits net income into the second half of the 
base period. 


Conclusion 


Code section 713 in so far as it affects “growth” 
corporations accomplishes strange results heretofore 
unknown in our tax structure. There is no uniformity 
of credit on the measure of earnings in the base period, 
the amount of the excess profits credit being in no 
manner directly proportionate to the excess profits 
net income for the years within the base period. 
Lower invested capital may result in a higher excess 
profits credit for corporations computing under 713 
(f) and not in existence for their full base periods. 
A corporation with deficits in [Turn to page 612] 
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INCE tax burdens are now almost universally 
expected to increase greatly in the near future, it 
is not surprising that the volume of discussion 

relating to the merits of different forms of taxation 

has of late expanded materially. Much of this dis- 
cussion centers about the question of the “justice” or 
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“fairness” of various kinds of levies, but, in most cases, 
the meanings assigned to these terms are obscure. All 
that is made clear by a given writer is that those types 
of taxation which he opposes are “unfair,” “unjust,” 
or “inequitable,” while those forms which he favors 
are the reverse. Since the particular tax which one 
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writer believes to be most meritorious is denounced 
by another author as being especially pernicious, it 
is obvious that the various writers’ ideas as to what is 
“just” or “fair” must be based upon widely differing 
premises. The most probable reason for such sharp 
divergence of opinions in this connection is that their 
theories of taxation are radically different. This dif- 
ference is often unrecognized, for the theories them- 
selves are not too well defined, and the philosophies 
underlying the various theories are almost never dis- 
cussed. In view of this situation, an attempt to differ- 
entiate three very different theories of taxation seems 
worth while. As we shall see, these theories are, re- 
spectively, natural outgrowths from three divergent 
philosophies concerning the nature and purpose of 
the state. 
The three common theories of taxation are :— 

1. The Benefit Theory, which is that the recip- 
ients of benefits from government should rec- 
ompense the government in proportion to those 
benefits. 

2. The Ability-to-Pay Theory, which is that each 
inhabitant should contribute to governmental 
expenses on the basis of his economic ability. 

3. The Expediency Theory, which is that it is 
wisest for government to collect revenues in 
that manner which will provoke least opposi- 
sition from the public in general; in other 
words, its best policy is to “pluck the goose 
that squawks least.” 

The fact commonly overlooked is that each of 
these theories is coupled with a particular philosophy 
of government. 


The Benefit Theory 


The benefit theory tacitly assumes that government 
is a formal arrangement entered into by the citizens 
in order to facilitate the buying, selling, and produc- 
tion of needed goods and services. To illustrate the 
point of view of its supporters one may take the case 
of the inhabitants of New York City in the early part 
of the last century. They sent their children to pri- 
vate schools. They clubbed together to hire a night 
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watchman for the neighborhood. The young men be- 
longed to the local fire company. In all these arrange- 
ments, the community was following long established 
customs. Eventually, however, it was concluded that 
the citizens could obtain each of these services more 
effectively and more cheaply if they used the city gov- 
ernment as a purchasing agent. Hence, they re- 
quested it to establish schools and secure teachers, to 
employ a police force, and to hire men whose sole 
business was to stand ready to extinguish fires. Thus 
the city government came to act as purchasing agent 
for the citizens. 

Advocates of the benefit theory contend that the 
army and navy, like the police force, are merely substi- 
tutes for groups of citizen soldiers and sailors; that 
the courts have taken the place of local posses of vigi- 
lantes. They hold that since these governmental 
employees do work which formerly the citizen was 
compelled either to perform for himself, or to hire 
others to perform for him, it is obviously only fair 
that the citizen should pay the government for the 
work which it saves him. The government is merely 
a convenient purchasing agent saving time and en- 
ergy for the inhabitants of its domain. Thus, the 
benefit theory of taxation is based upon the idea that 
the government is an association organized and main- 
tained primarily for the purpose of efficiency and econ- 
omy in buying, selling, and producing services, and 
sometimes material goods. The benefit theory ap- 
peals to disciples of Adam Smith, believing as they 
do in the sacredness of private property, Jaissez faire, 
rugged individualism, and the doctrine that the social 
welfare is best served by giving to every man the 
products resulting from the use of his efforts combined 
with his capital. 


The Ability-to-Pay Theory 


The term “ability to pay,” as used in connection 
with this theory, is by no means synonymous with 
ability to collect from. Obviously, it is useless for a 
government to assess a tax which cannot be collected. 
The mest miserable peasant paying a tax on salt evi- 
dently has “ability to pay” the tax or the government 
would not find it a lucrative source of revenue. How- 
ever, this is not the type of “ability to pay” which 
proponents of the ability-to-pay theory have in mind. 
What they demand is that taxes shall, in the main, 
be assessed against those who can meet the levies 
without suffering undue inconvenience or hardship. 

The ability-to-pay theory of taxation is, therefore, pri- 
marily ethical in its significance. What really under- 
lies it is the belief that government is not, in the 
main, merely a purchasing agency, but is, instead, 
fundamentally a charitable institution the chief func- 
tion of which is to see that the least favored members 
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of society are aided by those upon whom Dame For- 
tune has smiled. This theory is then thoroughly al- 
truistic in nature. It applies to government Louis 
Blane’s slogan: “From everyone according to his fac- 
ulties, to everyone according to his needs.” 

When the ability-to-pay theory first became popular 
in the United States, government here usually appro 
priated but a minor fraction of the citizen’s income. 
It, therefore, is not surprising that the proponents of 
the theory, who for the most part were conservative 
economists, did not perceive the possible ultimate 
results of applying such a policy, but saw rather the 
desirability of expanding the services of government, 
while at the same time visualizing clearly the hard- 
ships inflicted upon the poor when government ex- 
tracted taxes from their already too meager incomes. 
What these altruistic economists apparently over- 
looked was that, as the functions of government ex 
panded, taxation levied according to this principle 
would gradually tend to level all incomes and pro- 
duce a communistic society. 


Obviously, however, such is the case, for as long 
as one family has more income per capita than does 
another family, presumably it will be assumed by the 
governing authorities that the richer family has the 
greater ability to pay, and that the poorer family has 
more unsatisfied needs. The natural inference is that 
all taxes should be paid by the former. Therefore, as 
the expenses of government grow, the tendency is to 
reduce all citizens to a status of economic equality. 

According to the ability-to-pay theory, each citizen 
should be taxed in proportion to his ability to bear 
taxation. Since the necessity of paying a dollar of 
taxes forces the rich man to refrain from satisfying 
but trivial wants while it commonly compels the poor 
man to dispense with some much needed article, it is 
evident that, under this theory, the rich man should 
be taxed more heavily than the poor man. Further 
more, since the utility of a dollar is much less to the 
rich than to the poor, it follows that the ability to pay 
taxes increases faster than does income. Therefore. 
as income grows in size, it is justifiable for the state 
to take a larger fraction of each dollar. Thus does 
the ability-to-pay theorist justify progressive rates oi 
taxation. 

To the thorough-going efficiency and economy (bene- 
fit) theorist, the idea of progressive rates is anathema, 
for, in his opinion, selling at one price to the rich an‘ 
at another price to the poor is illogical and unfair, 
whether the seller of services is a government, a rail 
way, or a grocer. Citizens receiving like benefits 
should pay equal sums of money therefor. 

As the efficiency and economy (benefit) theorist sees 
it, the high income of the prosperous citizen is usually) 
nothing more than that individual’s just reward for 
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high productivity—for making a large contribution 
to the social weal—and, therefore, if his income is 
taxed, it ought logically to be taxed at a rate lower 
instead of higher than the rate imposed upon the 
inefhicient producer. 

Furthermore, taxing the rich for the benefit of the 
poor tends frequently to increase the propagation and 
almost always the survival rate applying to the least 
efficient section of the population, a distinctly dysgenic 
effect which is certain, as time passes, to cause marked 
deterioration in average efficiency, and hence to lessen 
the national welfare. 

To defend his position, the ability-to-pay theorist 
commonly discounts heavily the eugenic argument, 
contending that, inherently, the poor are as competent 
as the rich, and are poor merely because they have 
been subjected to a bad environment. He holds that 
it is the duty of society to do everything possible to 
make amends for past shortcomings, hence it is en- 
tirely just to tax the rich for the benefit of the poor. 





The Expediency Theory 

The expediency theory does not concern itself either 
with the effect of taxation upon efficiency and economy 
or with the question of the needs of the underprivi- 
leged. It looks upon government neither as a pur- 
chasing agency nor as a charitable institution. It 
assumes that government is an entity the prime func- 
tion of which is to maintain itself in power. The ex- 
pediency theory is the almost universal favorite of 
rulers, whether they be dictators, monarchs, presi- 
dents, legislators, tax officials, or other bureaucrats, 
for all feel it is necessary to avoid popular antagonism 
if they are to remain in office. From their respective 
points of view, the words “justice” and “equity,” 
when applied to taxation, are usually nothing more 
than shibboleths designed to curry popular favor. 


We have now noted the philosophies underlying :— 
1. The benefit or efficiency and economy theory. 
2. The ability-to-pay or communistic theory. 
3. The expediency or governmental theory. 


Let us next consider how the types of taxation now 
most discussed in the United States fit in with these 
theories. 


Taxation of Land 


Unless land value is enhanced directly by the ac- 
tions of government, land ought, under the benefit the- 
ory, to be free from taxation. Ability to pay is but 
slightly correlated with land ownership, hence, under 
this theory, likewise, land should be exempt. Justi- 
fication for land taxation must, therefore, rest largely 
upon expediency. In the great urban centers, land 
owners form but a minority of the voters, hence their 
opposition is not too much to be feared. Most im- 
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portant of all, however, is the fact that land cannot 
be moved or hidden, hence it furnishes a very de 
pendable source of revenue. 


Taxation of Improvements on Real Estate 


Since government assists in protecting buildings 
against damage by marauders or by fire, the benefit 
theory justifies a very moderate rate of taxation on 
improvements. However, present-day tax rates on 
real estate are far in excess of anything which can 
legitimately be excused on the ground of benefits re- 
ceived from government. The heavy tax rates actu- 
ally levied doubtless restrict home building to a 
marked extent, and hence cause the pzople of the nation 
to be worse housed than would be the case were equal 
revenues raised by other forms of taxation. 


Since the size of the home occupied by a family af- 
fords a fairly good criterion of the family’s economic 
status, taxation of residences may be justified under 
the ability-to-pay theory. However, conformity with 
this principle is incomplete, for tax rates on houses 
usually remain constant, regardless of the value of the 
houses. Such fixed rates do not accord with the abil- 
ity-to-pay theory, for it demands progressive rather 
than uniform rates. As business buildings are largely 
owned by corporations, there is little correlation be- 
tween the values of such buildings and the ability of 
the owners, that is, of the stockholders, to pay. 

As a matter of fact, therefore, real estate taxes in 
general seem to rest principally upon the theory of 
expediency. Structures as well as land are, as a rule, 
not economically movable, hence they form unusually 
dependable sources of revenue, for the owners can 
often be forced to pay taxes on their real properties 
even though they are, for the moment, bringing in no 
revenues whatever. 


Inheritance Taxes 


In the United States, inheritance taxes are levied 
primarily on sizeable estates. From the ability-to-pay 
standpoint, such taxes are especially meritorious. 
They evidently do not burden the decedents. Often, 
the inheritance comes to the heir as something of a 
windfall, forming an addition to the income upon 
which he customarily subsists. Under such circum- 
stances, it is relatively easy for him to contribute part 
of the inheritance to help in supporting the govern- 
ment. 

On the expediency basis, inheritance taxes also are 
ideal. The heirs 
command few votes. As compared to other taxes, 
It is, 
therefore, not surprising that inheritance taxes are 


The dead cannot resist payment. 
the average yield per taxpayer is very high. 


in great favor with budget-making officials. 
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On the other hand, to the efficiency and economy 
(benefit) theorist, inheritance taxes seem decidedly rep- 
rehensible. They certainly bear no clear relationship 
to benefits received from government. The argument 
that they represent payment to government for aid 
in amassing the fortune is extremely weak, for, during 
his lifetime, the owner was heavily and persistently 
taxed to support government. Inheritance taxes fre- 
quently result in the breaking up and destruction of 
beautiful residential estates, the preparation of which 
has called for a lifetime of painstaking effort. They 
commonly dissipate accumulations of capital, thus 
lessening the efficiency of the nation’s productive ma- 
chinery and reducing per capita national income. Jus- 
tification of this type of taxation therefore rests 
entirely on the ability-to-pay and expediency bases. 


General Sales Taxes 


Most economists agree that government, through 
research and by giving protection to industry, facili- 
tates production. Since government benefits industry, 
it is, according to the benefit theory of taxation, en- 
titled to be paid for the benefits given. However, 
many of the benefits rendered are indirect, hence it 
is difficult to evaluate them. Such being the case, it 
does not seem unreasonable to assume that, to a con- 
siderable extent, at least, various industries benefit 
from government in proportion to the respective values 
of their products. If this assumption is made, a tax 
levied at a uniform rate on all products would con- 
form to the benefit theory of taxation. A general flat- 
rate sales tax approximates this type of levy. 

Although such a sales tax clearly burdens most 
heavily the person having the greatest ability to pay, 
and vice versa, the ability-to-pay theorist is likely to 
oppose such a tax because it ignores the progressive 
principle; in other words, it takes no account of the 
fact that the utility of the rich man’s dollar is less than 
that of the poor man’s dollar. 


From the expediency standpoint, the sales tax is 
regarded more highly if it is levied upon the producers 
than if it is levied upon the consumers of goods. The 
reason for this distinction is that producers com- 
monly believe, rightly or wrongly, that a uniform tax 
can be passed on to the purchasers of their products, 
hence costing the producers nothing. Furthermore, 
when the tax is paid by the producer, consumers, when 
they buy goods, are usually unaware of the fact that 
they are paying a tax. Moreover, as Adam Smith 
long ago pointed out, the most convenient way to pay 
a tax is to have it included in the price of an article 
purchased. For these reasons, public opposition to 
taxes collected at the sources of production is likely 
to be slight. In time of emergency, as for example 
war, vast sums can be raised by this type of taxes 
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without giving rise to resentment against the govern- 
ment. On the other hand, the raising of revenue by 
openly taxing consumers when they buy goods is 
likely to give rise to much complaint by the taxpayers; 
hence such taxes are usually frowned upon by fiscal 
authorities. 


Luxury Taxes 


Sales taxes may be levied not upon all articles sold 
but may instead be confined to luxuries. Clearly, such 
taxes do not conform to the benefit principle, but from 
the ability-to-pay standpoint they are ideal, for he who 
can afford to purchase luxuries is obviously well able 
to contribute to the support of government. If levies 
are made at the sources of production and are confined 
to luxuries which are used primarily for the purpose 
of “getting ahead of the Jones family,” they have 
the peculiarity of being the least burdensome of all 
taxes. The reason for this is perhaps best brought out 
by an example. If mink skins are taxed heavily 
enough to double the value of mink coats, the lady 
who purchases a mink coat gains greatly in distinc- 
tion. If meanwhile, rabbit-skin coats are not taxed, 
women who cannot afford mink coats can be clad 
equally as warmly and pay no taxes. Therefore, the 
tax is nearly burdenless. 

For this reason, and also because buyers of such 
luxuries form but a small fraction of the voters, taxes 
of the type just mentioned are likely to find high 
favor among those responsible for supplying the gov- 
ernmental treasury with funds. 


Corporation Taxes 


Some economists attempt to justify corporation 
taxes on the ground that government, by permitting 
a corporation to organize, grants an especial favor to 
the stockholders. It probably is nearer the truth to 
say that, when government requires special permission 
to enable business men to form limited liability part- 
nerships, it is engaging in unwarranted interference 
with freedom of enterprise. When government grants 
a charter to a corporation, it leaves to the corporation 
all the risks of the enterprise and gives it no special 
privileges not enjoyed by other business enterprises. 

It appears to follow that taxation of corporations 
cannot be justified on the basis of the benefit theory. 
As a matter of fact, since such taxation lessens to 
some extent the tendency to make use of the most 
effective form of business organization, and since the 
very successful corporations are usually taxed more 
heavily than are their less successful rivals, it appears 
that corporation taxes hamper economy and efficiency, 
and hence run directly counter to the benefit theory. 

It is frequently held that the taxation of corpora- 
tions is in accordance with the ability-to-pay theory, 
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for it is said that corporations have an “ability to pay” 
entirely distinct from that of their stockholders. 
Those holding this point of view make two errors :— 
1. They confuse the ability-to-pay theory with the 
ability-to-collect-from theory. 


2. They forget that the real justification for the 
ability-to-pay theory lies in the fact that the 
utility of a dollar is less to the rich than to 
the poor. 


Despite legal fictions, the corporation is not a per- 
son, but is merely a limited liability partnership of 
stockholders. It follows that taxes levied on corpo- 
rations do not conform to the ability-to-pay principle, 
for the taxes levied are in no way correlated with the 
ability-to-pay of the stockholders. 

Clearly, then, the taxing of corporations can be suc- 
cessfully defended only on the ground of expediency. 

For several reasons, this type of tax is ideal from 
this standpoint. Persons having substantial stock 
holdings form but a small minority of the voters. Fur- 
thermore, a large proportion of the stockholders do 
not realize that their dividends are being seriously 
curtailed by the tax policy of the government. More- 
over, non-stockholders commonly feel that it is a fine 
thing to “soak the soulless corporations that are prey- 
ing upon the public.” Finally, it is easy to collect 
taxes from corporations as compared to individuals, 
for corporations are relatively few in number. In 
view of all these reasons, it is, therefore, not surprising 
that fiscal authorities look with high favor upon cor- 
poration taxes as sources of revenue. 


Excess Profits Taxes 


When corporations are required to pay additional 
taxes on profits amounting to more than a certain 
percentage of their invested capital, or on profits 
larger than those obtained during some specified past 
period, it is clear that the incentive to increase output 
is largely taken away, and efficiency and economy are 
penalized. 

Thus, in the United States during the past year, 
we have seen the defense program dangerously de- 
layed by excess profits taxes levied in response to the 
popular shibboleth, “Take the profits out of war.” 
Clearly, levies of this type are entirely opposed to 
the efficiency and economy (benefit) theory of taxation. 

Like other levies on corporations, excess profits 
taxes do not qualify under the ability-to-pay theory, 
for the size of tax is not correlated with the taxpaying 
abilities of the respective stockholders. 

From the expediency standpoint, however, excess 
profits taxes rank very high, for they fit in well with 
the popular antagonism against “profiteering.” This 
feeling is so strong that representatives of the corpo- 
rations paying this tax scarcely dare to complain. 


VARIOUS TAX THEORIES 587 


However, although the corporation officials make no 
protest, they are unlikely to exert themselves unduly 
in the direction of pushing production or keeping 
down expenses, the natural result being that output 
is much smaller, and the prices of the finished prod- 
ucts materially higher, than would have been the 
case if the excess profits had not been taxed. Thus 
the national safety is endangered by this form of tax. 


Progressive Income Taxes 


The benefit theorist is likely to look upon progressive 
income taxes as having almost the same weaknesses 
as excess profits taxes; that is, he commonly regards 
both kinds of taxes as enemies of efficiency and econ- 
omy. Since he believes that high individual income 
is usually the reward for efficiency in production, he 
feels that a tax increasing with income tends to penal- 
ize efficiency. He would concede, however, that gov- 
ernment may have rendered more service to the 
individual having a high income than to the individual 
having a low income, and that, therefore, there may 
be some justification, on the basis of benefit received, 
for taxation in proportion to income. He would con- 
tend, however, that there can be no justification what- 
ever for taxing large incomes at a rate higher than that 
applied to small incomes. 

He would, in fact, contend that such progressive 
taxation is especially pernicious, in that it penalizes 
thrift, and thus it tends to prevent that accumulation 
of capital which is essential if the nation is to move 
forward industrially and thus increase the welfare 
of the average citizen. 


By contrast, the ability-to-pay theorist is likely to 
favor strongly the idea of having the tax rate pro- 
gress upward with size of income, his thesis being 
that income is an excellent criterion of ability to pay. 
He especially applauds the progressive feature, since 
it recognizes the fact that the utility of the dollar 
lessens persistently as income increases. 

From the expediency standpoint, also, progressive 
income taxes rank high. By granting exemptions to 
persons having low incomes and confining the tax 
to the minority of the population, it has proved feas- 
ible to impose upon this small fraction of the public 
taxes high enough to yield a revenue amounting to 
many hundreds of millions of dollars. In the case 
of the very limited number of individuals having ex- 
tremely high incomes, the tax rates have been raised 
until they absorb most of the net receipts of such 
persons. Finally, it has been found possible to pop- 
ularize such a tax schedule by taking advantage of 
the prejudice against the rich, fostered not only by envy 
but by the share-the-wealth program, a plan of action 
which has been received favorably by large sections of 
the population in recent years. [Turn to page 628] 






























































































































































































































































“Ifthe community 
property laws cannot be 
neutralized, for federal 
tax purposes, then let all 
states, for federal tax 
purposes, be placed by 
Congress upon a com- 


munity property basis.” 














ILAT the innocent often suffer with the guilty 

is a defect of life which has always harassed 

the preacher of virtue, and frequently in the end 
has turned even him from the stainless path. The 
unshakable adherent to faith might seek explanation 
in the doctrine of original sin; the contemptuous dis 
believer might seek it in the philosophy of fatalism. 
But neither explanation would leave the question 
answered. The innocent often suffer with the guilty 
because the legislator—or perpetrator—of justice can- 
not distinguish the innocent from the guilty; or, dis- 
tinguishing them, cannot discern or isolate the principle 
of distinction. His inability in either case might be a 
political product; or it might be a compromise with 
administrative convenience; or it might be only what 
it purports to be. 

Before the Deluge there was corruption, widespread, 
so much so that it became necessary to destroy “man, 
and beast, and the creeping thing, and the fowls of the 
air.” Butat least one innocent man was distinguished. 
In our time there were at first the seven wicked states : 
Washington, Idaho, Nevada, Arizona, New Mexico, 
Texas and Louisiana. With the magic words, “com- 
munity property,” they bewitched the Supreme Court 
of the United States. California, likewise evil bent, 
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sought to join the wicked clan. But she mispro 
nounced the magic words and the Court refused he: 
passage through the mystic veil. Yet she was not 
discouraged. She could study and improve; the evil 
reward was great enough. And so she did; and soon 
it came to pass that she was admitted into the witches’ 
band. Glowering with envy were the forty states still 
outside the veil. If California, why not they? Over 
come with desire, Oklahoma—her oil was as good as 
any—learned the incantation and forced an uncertain 
entrance into the evil den. The witches within re 
sented the intrusion; for now they had one less to 
despoil and one more with whom to divide the spoils. 
The thirty-nine still left without—they, the despoiled 
remainder—fell into a terrible rage. Disdainful of the 
ritual of those within, they sought only a potion to 
dissolve its magic words. Even as Samson Agonistes, 
blind, enraged, groping for vengeance, shook loose 
the pillars supporting the roof above his enemies, and 
thereby brought down the roof upon their heads- 
beneath which roof he, too, stood, and thus “inevitably 
pulled down the same destruction on himself :” even so 
did the thirty-nine noncommunity states through the 
proposal of mandatory joint returns set forth in the 
heat of vengeance upon their own destruction. 





Had the joint return provision been so drawn as 
only to neutralize the effect on the income tax of the 
law of community property, the evil could have been 
destroyed without bringing the blow of the weapoi 
down upon the women whose income is wholly inde 
pendent of the marriage relation. In the communit) 
property states, in the case of separate returns, a tax 
benefit was derived from marriage. If that benefit 
alone were removed, marriage would give neither ad- 
vantage nor disadvantage in the computation of tax. 
In that case there could be no marriage for tax con- 
venience, nor, on the other hand, any divorce for tax 
convenience. Nor could there for tax convenience be 
any marriage in substance without form, the prospect 
of which shocked the tender sensibilities of those deli- 
cate feminine fingers so neatly incrusted with calluse= 
by the typewriter, or the violin, or the coupon shears 
As if in any case any swaggering city gallant would 
risk the heritage of love and freedom for which his 
forefathers fought and bled and died without the pro- 
tection of legality for his future estate! 
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But to remove the tumor of community property 
without otherwise affecting the tax law—there the 
genius of the thirty-nine noncommunity states failed. 


“There was the Door to which I found no Key: 
There was the Veil through which I could not 
sce; 
\s the joint return requirement was drawn the inno- 
cent would have to suffer with the guilty. There was 
no distinction made between community income and 
separate income. 

The term “separate income” was used in the provi- 
sion requiring joint returns, but only for the purpose 
of providing a formula for division of the liability for 
the tax between the spouses.’ As thus used it meant 
apparently the entire income taxable to each spouse 
on a separate return if separate returns had been per- 
mitted. The term “separate income” was therefore 
used to include the interest of either spouse in com- 
munity income. Very definitely then the provision 
made no distinction between community income, and 
what would better be called “noncommunity income” 
instead of “separate income.” It was a cure that 
would destroy the tissue with the germ. 

The requirement of joint returns was made appli- 
cable in the case of any “joint taxable year.” Preter- 
mitting the unusual situation of an individual fiscal 
vear, the joint taxable year was every taxable year of 
husband and wife after 1940 during which at any time 
they lived together, except (1) the year in which the 
marriage occurred, and (2) if because of separation no 
joint taxable year was previously established, the year 
in which the reconciliation occurred. With these two 
exceptions, then, the requirement of a joint return de- 
pended only on the coexistence of (1) marriage, and 
(2) living together at any time during the taxable 
year, 

Although in this era of shifting sands it would be 
no libel to deny it, the coexistence of marriage and 
living together is no mere coincidence. It is still in 
the opinion of the vast majority of human beings the 
normal way of life. Nor does it lack the warranty of 
time. In all the centuries, recorded and unrecorded, 
back through the dawn of history into the dim eons 
known only through their fossils and their artifacts 
that way of life has been the thread in the fabric of 
human order. It is still the one pain from which there 
is no learning. That it should be singled out as the 
mule to carry the extra pack is, indeed, a tribute to its 
endurance; but it is also evidence of the Treasury’s 
desperation. The endurance of that way of life is a 
product of its necessity, of its fundamental character. 
Food is generally exempted from sales taxes because 
of that factor. If self-preservation is the first law of 
nature, the preservation of the species is not far be- 


1H. R. 5417, as introduced in the House, sec, 111 (a). 
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hind. Nor is the point any less significant because the 
joint return would reach only the higher brackets. The 
sensitivity of elemental law is no different on the bed 
of “violets blue, and fresh-blown roses washed in 
dew,” of a Miltonian god and goddess, than on the bed 
of cold, damp ground of a pair of Gorkian outcasts. 

In the community property states the coexistence of 
marriage and living together could be affected 
through either of its component elements. While in 
the noncommunity states the mandatory joint return 
would place a premium only on marriage in substance 
without form, in the community property states there 
would also be a premium on marriage in form without 
substance. Picture, if you will, a typical situation. 
Mr. X (we would not for the world reveal his name) 
is a resident of Los Angeles. He is a well-paid execu- 
tive. Nevertheless, in 1940 he and his wife have a 
tiff and she goes back to mother, who lives in Chicago, 
the city of strength and substance and sleet and 
smoke, where women still get married without the 
bait of community property. With Los Angeles 
counting its inhabitants at a million five hundred 
thousand or more, half of whom must be female, 
Mr. X decides to retain his position there despite his 
domestic breach. Comes 1941. They make no prop- 
erty agreement and neither seeks a divorce. What 
for? This is 1941. Of course, he sends her money. 
He would have to, and with a vengeance, if they were 
divorced. 


HEY are separated, so it seems. But even if that 

be true, his earnings are still community property.’ 
Despite that fact, if indeed they do not live together 
at any time during the year the joint return under 
the House provision would not be required. Assume 
then that the House provision has become law. It is 
now March, 1942, and Mr. X and his wife file separate 
returns for 1941, each reporting the community half 
of his earnings. If they had to file a joint return their 
aggregate tax would, let us say, be $10,000 higher. 
With the surtax rates reaching for the moon, that 
figure would not be at all unusual. 


Time marches on. Now comes Uncle Sam, with 
his own delicate, stealthy tread, to audit Mr. and Mrs. 
X’s returns. If they had lived together at any time 
during 1941, even for a day, there would be a defici- 
ency of $10,000 to add to the credit side of the Treas- 
uryv ledger. Mr. and Mrs. X could even have separate 
homes, for “social or economic” reasons, and still be 
living together.2 The Treasury sleuths are therefore 
put on the job. They discover that during 1941 Mr. X 





2 Marshall v. Commissioner, 41 BTA 1064; IT 2630, XI-1 CB 54. 

3 Zasu Pitts Woodall v. Com. (CCA-9) 105 Fed. (2d) 474, cert. 
denied, 309 U. S. 655. Regulations 103, sec. 19.25-5, promulgated in 
connection with the personal exemption, would not be applicable. 
Here it would be to the Treasury Department’s interest to show 
that the spouses were living together, not that they were not 
living together. 
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had many business duties to attend to in Chicago, and 
did attend to them. Mrs. X, they find, was not the 
least bit distressing to look at. Mr. X, they learn, stayed 
at the C Hotel. Yes, Mrs. X, and even her mother, 
had been seen about the lobby, the clerks remember, 
although more than a year has passed. The trail gets 
warmer and warmer. (No, this is not a divorce case, 
but a tax case. The woman is not a co-respondent ; 
she is his wife.) Now what would Mrs. X be doing 
at Mr. X’s hotel? Were they seen quarreling? No, 
no one remembers seeing them quarrel. The net 
grows tighter. A deficiency of $10,000 is asserted, and 
after a few months a hearing is had before the Board. 
The burden of proof is on the taxpayer, of course. 
Mr. and Mrs. X must prove that they did not live 
together at any time during 1941. The Commissioner 
has asserted that they did. 

The hearing room is filled. Gossip and imagination 
overflow. Just imagine the scene. A husband and 
wife are accused of living together. The penalty is 
$10,000, plus interest. Witnesses testify, spectators’ 
heads shoot up like jack-in-the-boxes and their ears 
fan out, and reporters furiously take down every 
sordid word. Now and then whispers of “Shame! 
Shame!” are heard through the din of the testimony. 
Occasionally an escaping titter is stopped by the 
judge’s gavel. Mr. and Mrs. X fail to sustain their 
case; and the deficiency is imposed. The newspaper 
headlines scream out the slimy result. Though printed 
in black, they come out red. Mr. and Mrs. X proven 
to have lived together! Their reputation goes down 
into the grimy dirt. And this is the twentieth 
century. 

The House, indeed, rejected the mandatory joint re- 
turn, but not because of the cloud it cast over the 
normal way of life. In the tear stains on the bonds and 
shares of their women constituents the representatives of 
the noncommunity states learned of the Cadmean content 
of the victory they were seeking. Thus between the 
anguish of women investors, on the one hand, and the 
political power of oil and cotton and glamorous women, 
on the other, the mandatory joint return was crushed 
out of the tax bill on the floor of the House. 


Was the requirement of a joint return necessary to 
accomplish the obvious purpose for which it was in- 
tended—nullification, as far as the federal income tax 
is concerned, of the community property laws? The 
problem is judicial, not legislative. But assume that 
it is legislative. Certainly the Supreme Court has 
given ample ear to the plea of the Treasury Depart- 
ment against the niceties of legal definition, and the 
tenuous distinctions and spectroscopic variations which 
have developed through the centuries in the law of 
property. Clearly it has recognized the impossibility 
of giving either measurable or sensible effect to the 
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hocus pocus of arrangements made within the imper- 
vious walls of the family sanctum. Why should it 
matter then that the arrangements are a product, not 
of agreement, but of the law of property—if, indeed, 
such be the law of property? 
OR IS the federal tax law without precedent in this 
respect. Under the estate tax it is provided that the 
dower interest of the surviving spouse, or any interest 
created by statute in lieu of dower, shall be included 
in the gross estate of the decedent. Under the estate 
tax also, in connection with the deduction for claims 
against the estate founded upon consideration, it is 
provided that relinquishment of dower, or of any in- 
terest created by statute in lieu of dower, shall not be 
regarded as consideration. Thus the tax law has, for 
its own purpose, removed from the law of property a 
right or interest which is wholly a product of the mar- 
riage relation. The same result could be accomplished 
here. Jt would not even be necessary to mention 
names and thereby offend the dignity of the commu- 
nity property states, although it would hardly be pos- 
sible to avoid their cry of married women’s rights and 
seven per cent. 

Such a provision would require, in the case of sepa- 
rate returns, that the amount reported on each return 
be determined without increase, diminution, or divi- 
sion because of any right, title or interest created by 
or dependent on the marriage relation. All states 
thereby will be treated on a level. Fine and uncertain 
distinctions between the common and the civil law 
will be eliminated as far as taxation is concerned. 
Married women will be placed on a higher plane of 
independence, consistent with the idea of separate 
returns. Indeed, the elevation will not be without 
cost. But if they insist on being treated as separate 
persons, then whether they are or not, let the idea be 
carried to its logical conclusion. At least by means 
of such a provision the noncommunity states could 
avoid the diversion of tax burden to them by the com- 
munity property laws in the other states, without at 
the same time bringing the greater calamity of joint 
returns down upon their heads. 

If the provision suggested cannot pass the political 
barrier, then the opposite procedure should be the 
proper solution. If the community property laws 
cannot be neutralized, for federal tax purposes, then 
let all states, for federal tax purposes, be placed by 
Congress on a community property basis. By this 
method also, a method already proposed in these 
columns,‘ all states will be treated on a level. The loss 
of revenue can easily be made up by adjustment of the 
rate schedules. The net effect will only be to shift some 
of the tax burden from married to single persons. Po- 
litically this should not be difficult. [Turn to page 612] 
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N Tue Tax MaGazine issue of June, 1938, an arti- 
cle of mine appeared, entitled “Irrevocable Trusts 
—Observations and Comment.” A comparatively 

short time has passed since; yet, changes of impor- 
tance have taken place in regard to irrevocable trusts 
in so far as estate, gift and income taxes are con- 
cerned. The Hallock case produced a “miniature revo- 
lution” in the concept and value of “possible reverter”’ 
provisions; the Sanford case established the “great 
divide,” a line of demarcation between living trusts 
subject, and those not subject, to the provisions of the 
Gift Tax Act; and the Clifford case (with an insignifi- 
cant exception) made the existence of so-called “short- 
term” trusts impossible, and those of long duration, 
containing substantial “dominion and control” pro- 
visions, uncomfortable. This Clifford case and the 
thirty odd cases following it, interpreting and apply- 
ing the same, deserve particular consideration. Atten- 
tion will be paid to them in the very near future. Thus, 
the situation in reference to irrevocable trusts, clearly 
has changed. 


The Hallock Case 


The “miniature revolution” produced by the 
Hallock case* turned out to be but a “tempest in a tea 
pot.” Time has mitigated the very serious charges 
made in the minority opinion of that case. 

As the Hallock decision deals not only with the sub- 
ject therein mentioned but also with the Klein case ? and 
the two St. Louis Union Trust Co. cases,? particular 
attention will be paid to the facts and opinions in each 





* Attorney at Law, Chicago. Member of the Illinois and New 
York Bars. 

1 Helvering v. Hallock, 309 U. S. 106, 60 S. Ct. 444, 40-1 ustc J 9208; 
decided January 9, 1940. 

? Klein v. U. 8., 283 U. S. 231, 51 S. Ct. 398, 2 ustc J 706. 

3 Helvering v. St. Louis Union Trust Co., 296 U. S. 39, 56S. Ct. 74; 
36-1 ustc f 9005; and Becker v. St. Louis Union Trust Co., 296 U. S. 
48, 56S. Ct. 78, 36-1 ustc | 9006. 
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of said cases in order to better understand the Hallock 
decision. 

In the Klein case, supra, the grantor irrevocably 
conveyed to his wife-beneficiary a life estate. The re- 
mainder was to be given to her, provided she survived 
the grantor-husband. 

The Court, analyzing this phase of the trust agree- 
ment in question, states: 

“The two clauses of the deed (of trust) are quite distinct— 
the first conveys a life estate; the second deals with the 
remainder. The life estate is granted with the express 
reservation of the fee, which is to ‘remain vested in said 
grantor’ in the event that the grantee ‘shall die prior to the 
decease of said grantor’. By the second clause the grantee 
takes the fee in the event—‘and in that case only’—that she 
shall survive the grantor.” 

The Court then proceeds by stating: 


“It follows that only a life estate immediately was vested. 
The remainder was retained by the grantor; and whether that 
ever would be vested in the grantee depended upon the con- 
dition precedent that the death of the grantor happen before 
that of the grantee. The grant of the remainder, therefore, 
was contingent.” (Italics supplied.) 


The Court, therefore, unanimously, affirmed the de- 
cision of the Court of Claims to the effect that the 
remainder become subject to the provisions of the 
Estate Tax Act. 

In the case of Helvering v. St. Louis Union Trust 
Co., supra, the pertinent facts, as they appear from the 
Supreme Court’s opinion, are as follows: 


“The indenture contained a further provision that if the 
daughter predeceases the grantor, the trust shall terminate 
and the trust estate be transferred, paid over, and delivered to 
the grantor, to be his absolutely. It is this latter provision 
which gives rise to the question we are called upon to 
consider.” 


The Court then proceeds, discussing what later be- 


came known as the “possible reverter” provision. 


“The grantor here, by the trust instrument, left in himself 
no power to resume ownership, possession or enjoyment, except 
upon a contingency in the nature of a condition subsequent, 
the occurrence of which was entirely fortuitous so far as 
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any control, design or volition on his part was concerned. 
His death simply put an end to what, at best, was a mere 
possibility of a reverter by extinguishing it.” (Italics supplied.) 

Hence, the Court came to the conclusion that: “The 
grant was final and absolute in terms, and beyond the 
power of the grantor to revoke or alter.” 

The opinion was delivered by Mr. Justice Suther 
land; Mr. Justice Stone, Chief Justice Hughes, Mr. 
Justice Brandeis and Mr. Justice Cardozo, dissenting. 

An identical situation arose in the case of Becker v. 
St. Lowis Union Trust Co., supra. The “possible re- 
verter” provision therein read as follows: 

“6(a). If the beneficiary should die before my death, then 
this trust shall thereupon revert to me and become mine 
immediately and absolutely.” 

The Court, discussing the provision, states: 


“By the final paragraph of the declaration quoted above, 
the grantor does not retain any interest in the property, but 
recognizing the completeness of the transfer, he provides that 
the property shall revert to him in case the beneficiary shall 
predecease him. The provision that the trust shall “revert” 
in case of the predecease of the beneficiary removes any 
doubt as to the completeness of the transfer, if otherwise 
there would be any. The question, therefore, is whether the 
mere possibility of a reverter stamps the transfer as one 
intended to take effect in possession or enjoyment at or after 
the death of the grantor. The decision just rendered (Helver- 
ing v. St. Louts Union Trust Co., supra) answers this question 
in the negative.” (Italics supplied.) 

Mr. Justice Sutherland delivered the Court’s opin- 
ion in this case also, and the same Justices dissented 
in this case as in the preceding one. 

In the Hlallock case, supra, the Court followed the 
sum and substance of the Klein decision, supra, rather 
than those of the two St. Louis Union Trust Co. cases. 

“Our problem then”’—the Court states—‘“‘is not that of 
rejecting a settled statutory construction. The real problem 
is whether a principle shall prevail over its later misapplica- 
tion.” (Italics supplied.) 


“We therefore,”—the Court continues—“reject as untenable 
the diversities taken in the St. Louts Union Trust cases in 
applying the K/Jein doctrine—untenable because they drasti- 
cally eat into the principal which those cases professed to 
accept and to which we adhere.” 

The provisions of the Hallock trusts resemble those 
of the St. Louis Union Trust Co. rather than that of the 
Klein case. However, as the Court in the Hallock case 
considered the St. Louis Union Trust Co. decisions a 
“misapplication” of the principle enunciated in the 
Klein case, it, therefore, followed the precedent of the 
Klein case in deciding the Hallock matter. 

It must be admitted that no matter what provisions 
were made in all of the cases in question or the phrase- 
ology used, all point to the fact that the respective wives 
must survive the respective husbands in order to obtain 
the respective remainders. No wonder the “new” Su- 
preme Court, while taking into consideration the 
difference in “form” of the respective provisions, could 
not see any difference in the substance of same; and 
substance is what counts in taxing matters, 
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The subject of taxability of the respective “liie 
estates” was not in dispute before the Supreme Court ; 
hence, reference to it, in the Hallock opinion, is very 
vague. Yet, this subject deserves some consideration. 


In the Klein case, the Commissioner assessed the 
entire estate (value of life estate included). Only 
when that matter became the subject of controvers) 
before the Court of Claims did the Commissioner re 
compute the assessment by deducting therefrom the 
value of the respective life estate. Hence, when the 
subject in dispute reached the Supreme Court, the only 
question submitted for its consideration was whether 
or not the remainder of said estate is taxable. 

Irrespective of that the Commissioner again assessed 
the entire estate in the Hallock case. Here, too, when 
the subject in question was presented before the Board 
of Tax Appeals, the Commissioner also recomputed 
the assessment by subtracting the value of the re 
spective life estate from it. Thus, when the subject 
in dispute reached the Sixth Circuit Court of Appeals 
first and the Supreme Court next, the only question for 
decision was whether or not the remainder in the 
Hallock trust estate was subject to the provisions of 
the Estate Tax Act. 


It is advisable, very advisable, to remember the mat 
ters heretofore mentioned, in view of the possibilit; 
that the Commissioner may forget the same in the 
future as he has done in the past. 


The Sanford Case 


The subject of the estate tax was involved in the 
Hallock decision, and the subject of the gift tax was 
involved in the various matters decided by the Su- 
preme Court in the Sanford case. 


The problems involved in the Sanford case are 
clearly stated by Mr. Justice Stone, who delivered the 
Court’s opinion: 


“This and its companion case, Rasquin v. Humphreys, 308 
U. S. [58], 60 S. Ct. 60 [39-2 ustc J 9746]. present the singel 
question of statutory construction whether in the case of an 
inter vivos transfer of property in trust, by a donor reserving 
to himself the power to designate new beneficiaries other than 
himself, the gift becomes complete and subject to the gift tax 
imposed by the federal revenue laws at the time of the relii- 
quishment of the power. Correlative questions, important onl\ 
if a negative answer is given to the first one, are whether 
the gift becomes complete and taxable when the trust is created, 
or in the case the donor has reserved a power of revocation 
for his own benefit and has relinquished the power to change 
beneficiaries, whether the gift first becomes complete at the 
time of relinquishing the power of revocation.” (Italics supplied.) 


Trying to ascertain “the correct construction of the 
statutes taxing gifts in the light of the closely 
related provisions of the revenue laws taxing transfers 
at death” and taking into consideration the fact “that 


the essence of a transfer is the passage of control over 


the economic benefits of the property rather than any 
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technical changes in its title,” the Court comes to the 
conclusion 

. that a retention of control over the disposition of 
trust property, whether for the benefit of the donor or others, 
renders the gift incomplete until the power is relinquished 
whether in life or death.” (Italics supplied.) 

Thus, an “incomplete” gift becomes “complete” when 
the respectively mentioned retained power 1s relin- 
guished during grantor’s lifetime. Then, and not until 
then, the transfer in question becomes subject to the 
gift tax. 

If such retained power is not relinquished during 
the grantor’s lifetime, then the transfers in question 
become complete at the grantor’s death. Death being 
the “generating force” of making such transfers com- 
plete, hence, the respective estate becomes subject to 
the estate tax. 

“There is nothing in the language of the statute,’—the 
Court further states—‘and our attention has not been directed 
to anything in its legislative history to suggest that Congress 
had any purpose to tax gifts before the donor had fully parted 
with his interest in the property given, or that the test of 
completeness of the taxed gift was to be any different from 
that to be applied in determining whether the donor has 
retained an interest such that it becomes subject to the estate tax 
upon its extinguishment by death.” (Italics supplied.) 

“Property transferred in trusts’—the Court continues— 
“subject to a power of control over its disposition reserved 
to the donor is likewise required by paragraph 302(d) to be 
included in the gross estate. But it does not follow that the 
transfer in trust is also taxable as a gift.” (Italics supplied.) 

Finally the Court states: 


“We think as was pointed out in the Guggenheim case, 
supra, 288 U. S. page 285, 53 S. Ct. page 370, 77 L. Ed. 748, 
that the gift statute does not contemplate two taxes upon gifts 
not made in contemplation of death, one upon the gift when 
the trust is created or when the power of revocation, if any, 
is relinquished, and another on the transfer of the same prop- 
erty at death because the gift previously made is incomplete.” 
(Italics supplied.) 

Here lies the “great divide.” 


In connection with the above mentioned the ques- 
tion arises: 


(1) Isa conveyance by trust indenture, containing 
a “possible reverter” provision, entirely subject to the 
provisions of the Gift Tax Act? 


(2) If not, is any portion of it subject to such pro- 
visions, and if so what does that portion amount to? 

It is true that the Sanford decision did not cover 
directly the taxability of an estate created by a trust, 
containing a “possible reverter” provision. The rea- 
son for it is that no such case was submitted to the 
Court for its consideration. However, the Court ex- 
tensively covered the subject of “incomplete” trans- 
fers, and what is such a conveyance but an “incomplete 
transfer” in so far as the remainder is concerned. 

The Court, in order to make its position as clear as 
possible, brings in an example of a conveyance subject 
to the provisions of Section 302(d) of the Estate Tax 
Act. “But’—the Court states—“it does not follow 
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that the transfer in trust is also taxable as a gift.” 
(Italics supplied.) 

Both the Klein and Hallock cases are estate cases 
only to the extent of the respective remainders. As to 
the respective life estates in said cases, there is no 
doubt that 

(a) The respective life estates were subject to gift 
taxes ; 

(b) Same were not subject to estate taxes ; and 

(c) The remainder was subject to estate taxes and 
could not be subject to gift taxes. Why? Because the 
conveyance of the remainder was “incomplete.” It 
became “complete” at the death of the respective 
grantors; death put an end to the possibility that the 
estate might revert to the respective grantors. Thus, 
the “remainder,” being “incomplete,” became subject 
to the estate tax under the Klein and Hallock decisions, 
hence, could not be subject to gift tax during the lives 
of the respective grantors, under the Sanford decision. 

As peculiar as it may seem, the Commissioner still 
claims that an inter vivos conveyance in trust, con- 
taining a “possible reverter” provision, is subject to 
the provisions of the Gift Tax Act in its entirety irre- 
spective of the fact that the Hallock decision made 
the remainder of such conveyance incomplete and sub- 
ject to the provisions of the Estate Tax Act, and the 
Sanford decision made “incomplete” gifts not subject 
to the provisions of the Gift Tax Act. 

Thus, in the Marrs McLean case * (decided after the 
Sanford and Hallock cases were promulgated May 28, 
1940), where the grantor in each of his “1934 trusts 
retained a possibility of reverter,” the Commissioner 
assessed the “remainder” as a gift, irrespective of said 
“possible reverter” provision. 

The Board, however, came to the opposite conclusion. 


“The Supreme Court held in the recent case of Helvering v. 
Hallock, 309 U. S. 106,’—the Board states—“that a transfer 
in trust with the retention of a possibility of reverter is an 
incomplete transfer intended to take effect in possession or 
enjoyment at or after death and may be included in the gross 
estate of the grantor for federal estate tax purposes. The 
principle of the Hallock case would seem to apply to these 
1934 trusts. Thus the transfers in 1934 were not completed 
gifts. Emily Trevor, supra, (40 BTA 1231). The determina- 
tion of the Commissioner was erroneous.” (Italics supplied.) 


The Board then made a very valuable suggestion 
by stating: 

“Perhaps the transfers effected completed gifts of some 
estates less than fee, but the determination was not made on 
that basis, the values necessary to any such determination 
are not in the record and no such issue is suggested by the 
parties.” 

What the Board suggested is a gift tax on a complete 
“life estate,” as distinguished from no gift tax on an 
incomplete “remainder.” 

While the Commissioner, in said case, might have been 
late to take advantage of such [Turn to page 640] 





441 BTA 1266. 















































































































































































































































































































































































































































































































































































































































































































HE chain store system of distribution is not a 
new phenomenon in the American business pic- 
ture but the period of most rapid expansion was 

in the years 1915 to 1930. This method of marketing 

has been described as “part of a general movement in 
the attempt to increase the efficiency of production and 
thus increase the total income of all people.”+ An 
estimate of this growth is shown in Table 1.2, The 
rate of growth has been decreasing since 1930 (Table 

2), but the antagonism of independents has not abated 

in proportion. 

Some of the opposition to such a system of market- 
ing was based on the fear of monopoly. Independent 
merchants feared the keen competition and cited cer- 
tain practices of the chains as evidence of pressure 
to force them out of business. 


Table 1 


Estimate of Number of Chains and Stores in Twenty-six 
Kinds of Businesses + 


Number Number 
Year of Chains of Stores 
1900 ... 700 4,500 
19! .... 800 5,100 
7 —_—— 1,000 5,600 
ee ... 1,200 6,200 
1904... ne 1,500 7,300 
1905 ... : 1,800 8,300 
1906 ... . 2,000 8,900 
1907 . . 2,200 9,700 
1908 ... 2,500 10,800 
1909 .. . 2,700 12,000 
1910 .. . 3,000 13,500 
1911 ey ... 3,400 14,500 
1912 ... 3,800 16,300 
1913 . 4,400 18,300 
1914 . 5,200 21,500 
91S ... 5,900 26,600 
1916 .... . 6,500 32,900 
S98? «ss — . 7,100 38,300 
1918 .. wa» @000 39,800 
1919 ... scout: 8,500 43,900 
eee 9,400 49,200 
1921 . wv cne BOSCO 53,700 
M922 2: 12,300 63,400 
(es 13,600 73,600 
See 14,700 83,400 
i ... 16,800 96,600 
i .. 18,200 105,000 
1927 . 19,700 112,900 
1928 . 20,000 119,600 


* Professor of Economics, University of Minnesota, Minneapolis, 
Minn. 

1R. S. Vaile, 76th Congress, 3rd Session, Hearings before a Sub- 
Committee of the Committee on Ways and Means on H. R. 1, 
III :1660. 

2 These estimates, at least for 1928, were probably too low. The 
Census of Business reported a much larger number for 1929. See 
Table 2. 

+ 72nd Congress, First Session, Sen. Doc. 100, pp. 63, 67 (1932). 
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Certain opponents of the chain system, such as 
Representative Patman of Texas, have stated that the 
interstate chain system will eventually crush democ- 
racy through its destruction of competition and the 


development of bureaucracy. Probably few would 


go so faras Mr. Patman. Nevertheless the movement 
has been very active and has been manifested in sev- 
eral ways. One is the organization of independent 
merchants into voluntary chains. This is a marketing 
method outside the scope of this study. The second 
is legislation. At one extreme it aims to prevent the 
chains from operating or to kill them; in less drastic 
measure to discourage their expansion; or, in a mild 
form, to add tax burdens, perhaps as a form of pun- 
ishment for existing, or to favor the independent with 
that much advantage. 


In imposing such tax legislation, legislators have 
also used the argument that the revenue from this 
source would reduce the tax load on property, or 
would add funds for needed government services. 
It is unnecessary to point out that if the tax served 
to destroy the chains, there would be little revenue 
from it. 


That these arguments against chain stores are still 
being used is evidenced in the following excerpt from 
the Kentucky Act of 1940: 


Whereas, chain stores ... enjoy certain specific advantages 
not common to independent merchants such as: centralized 
warehousing of goods or distribution from a single warehouse 
to numerous stores; pooling of buying so as to obtain price 
advantages or more favorable cash discounts or rebates; 
transferring goods from a store where the market is stagnant 
to one that is active; and certain other general advantages in 
buying, selling, advertising, accounting, supervision and man- 
agement. . . . Whereas the advantages and practices afore- 
mentioned among others tend strongly to create monopolies 
and restrain or limit trade. . . . Whereas the stability of the 
local communities is important to the welfare of the state, 
and small merchants are essential to that stability in that they 
necessarily maintain an intimate business relationship with 
local bankers, wholesalers, mechanics, artisans and farmers 
and take a greater interest in local charitable, religious, edu- 
cational, cultural and civic affairs and thereby use their 
influences and resources for the purpose of creating a higher 
degree of loyalty to their community, state and institutions 
than can be expected of chain organizations and transients. 
... Whereas, it is deemed by the General Assembly to be in 
the public interest that the public policy of the state should 
be and is that chain organizations should be permitted to con- 
tinue their operations in this state only under regulations and 
conditions that will not permit them to destroy or unfairly 
impede the operation of the business of independent mer- 
chants, and that this act is intended to offset in a measure the 
advantages and practices peculiar to the chain organization 
so as to make the advantages of merchandising of chain or- 
ganization and independents more nearly equal in the interest 
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CHAIN STORE TAXATION 


Table 2 






Number of Stores and Volume of Sales for “Chains” and 
“Other Than Chains” 1929, 1933, 1935, 1939 * 


1929 1933 

Number of stores: 

RHEE os din ie see  e 148,037 141,603 

Other than chains........ ow Maeoet 1,384,516 
Sales (thousands of dollars) 

Chains . Se ee $ 9,834,846 $ 6,312,769 

Other thanchains............. 39,379,807 18,724,456 
Percent of total sales: 

ANS os sich 2 este ane sis eee tante 20.0 25:2 

Other than chams ............ 80.0 74.8 


* Department of Commerce, Bureau of the Census, Washington, D. 
of the general welfare under the authority of the general 
police power.... 

Some of the arguments for and against chain store 
taxation will be discussed in the conclusion of this study. 


Historical Survey 


As would be expected, the campaign of hostility to 
chain stores began in the early years of the 1920’s, 
but it was not until 1927 that discriminatory legisla- 
tion was enacted. In that year two states passed 
laws to curtail chain drug stores, four to tax chains 
in general. Table 3 indicates the years in which many 
states passed anti-chain store tax laws and the out- 
come of this legislation. 


Much has been written about the historical and 
legal development of these laws * but this history can 
be summarized here only briefly. As noted in Table 
3, most laws passed before 1931 were held invalid 
by the courts. It was not until the favorable decision 
of the United States Supreme Court in 1931 on the 
Indiana law * that states felt any assurance that chain 
store taxes could be imposed. The great rush of 
states to pass such legislation in 1933 is evidence of 
this fact, as well as of their financial difficulties during 
the depression period. 


For four years from 1937 there was no extension of 
chain store taxation although several states increased 
their rates or slightly amended their laws. In 1941 
the Utah legislature passed a chain store tax law, con- 
ditional on its acceptance by the voters on filing of 
referendum petition. The Minnesota law expired in 
1941 and was not extended. There was some question 
of the constitutionality of the provisions relating to 
mail order houses but their provisions were upheld by 
the Minnesota Supreme Court in a decision rendered 
after the law had expired. Florida revised its law to 
base the tax on number of stores wherever located, 
and substituted a tax on inventory for the gross re- 
ceipts tax of %% required of all stores. Minor 
changes were made by Colorado, Iowa, and Tennessee. 


3See Maurice E. Lee, ‘‘Anti-Chain Store Legislation,’’ Journal of 
Business, July, 1939. 
4 State Board of Tax Commissioners v. Jackson, 283 U. S. 527. 


-——Percent Change——\ 


1929- 1933- 1935- 

1935 1939 1933 1935 1939 

127,482 123,195 —4.4 —10.0 —3.4 

1,526,479 1,647,160 —0.8 10.3 7.9 

$ 7,550,186 $ 9,105,825 —35.8 19.6 20.6 

25,611,090 32,935,965 —52.5 36.8 28.6 
22.8 21.7 
77.2 78.3 


C. 





The Tennessee amendment redefined a chain store to 
include retail stores “having the benefit of group pur- 
chasing and common management.” 

Most of the states followed a more or less similar 
pattern of graduating the tax as the number of stores 
increased. A few® attempted to graduate the tax 
upward as gross income increased. This form was 
invalidated by the Supreme Court of the United States,® 
hence is not now used. 


At present, twenty states tax retail chain stores 
and two, Delaware and Virginia, impose special taxes 
that have much the same effect. Eight states have 
had such taxes at some time but have either repealed 
them or let them expire. Eleven of the states now 
taxing chain stores impose the tax on wholesale as 
well as retail units.*?_ Four include warehouses of chains.*® 


Rates and Methods 


There are three methods of computing the rate: 
(1) the graduated license or bracket rate schedule; 
(2) numerical license, sometimes called the totality 
rate schedule, determined by the number of stores in 
the state; and (3) numerical license or totality rate 
schedule determined by number of stores within and 
without the state. The rates and main features of 
the laws are shown in Table 4. 

Twelve states® impose a graduated license. By 
this schedule the rate per store is the same within 
each backet, but the rate is increased for each bracket 
as the number of stores is increased. For example, 
if a chain operates ten stores in Indiana, the tax on 
the first is $3; on the second to fifth, $10 each; on the 
sixth to tenth, $20 each; a total of $143. The highest 
rate is levied by Texas, $750 for each store over 50; 
Towa is next with a maximum of $300. The lowest 
rates are those of Alabama where the maximum is 


$112.50. 





5 Iowa, Kentucky, Minnesota, and New Mexico. 

6 Stewart Dry Goods v. Lewis, 294 U.S. 550 (1935). 

™ Alabama, Colorado, Delaware, Georgia, Idaho, Indiana, Montana, 
North Carolina. Texas, Virginia, and West Virginia. 

8 Delaware, Virginia, Tennessee, and North Carolina. 

® Alabama, Colorado, Georgia, Indiana, Iowa, Maryland, Michigan, 
Montana, North Carolina, South Carolina, Texas, and West Virginia. 
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Table 3 
State Chain Store Tax Legislation 






States Enacting OUTCOME ——— 


Invalidated Superseded Repealed Still in Effect 







1927 Delaware, Georgia, Maryland, North Georgia, Maryland, Delaware 
Carolina North Carolina 








1928 South Carolina, Virginia South Carolina Virginia 














1929 Georgia, Indiana, North Carolina Georgia North Carolina Indiana 
1930 Kentucky, Mississippi, South Carolina Kentucky Mississippi South Carolina 











1931 Alabama, Arizona, Florida Florida Alabama Arizona 














1932 Louisiana, Mississippi, Wisconsin Louisiana, 
Mississippi, 
Wisconsin 











Florida, Idaho, Indiana, Maine, Montana, New Florida, Michigan, Maine Idaho, Indiana, 
Maryland, Michigan, Minnesota, Mexico, Vermont, Minnesota, Maryland, 
Montana, New Mexico, North Carolina, Wisconsin New Mexico, West Virginia 
Vermont, West Virginia, Wisconsin North Carolina 
















Colorado, Kentucky, Louisiana, Kentucky Louisiana, Colorado, Virginia 
New Mexico, Virginia New Mexico 













Alabama, California, Florida, Iowa, Alabama, Florida, California, Iowa, Michigan, 
Michigan, Nebraska, North Carolina, North Carolina, Nebraska Texas, Virginia 
South Dakota, Texas, Virginia, South Dakota, 

Wisconsin Wisconsin 











Mississippi Mississippi 





1937 Georgia, Kentucky, Minnesota, Kentucky, North Carolina, Minnesota Georgia 
Montana, North Carolina, Pennsylvania, Montana, South Dakota, (expired) 
South Dakota, Tennessee, Wisconsin Pennsylvania Tennessee Wisconsin 
(expired) 






Mississippi Mississippi 





Montana, North Carolina, South 
Dakota, Tennessee 





Montana, 
North Carolina, 
South Dakota, 

Tennessee, 














1940 Kentucky, Mississippi Kentucky, 


Mississippi 





1941 Colorado, Florida, Iowa, Tennessee, 


Colorado, Florida, 
Utah 


Iowa, Tennessee, 


Utah 














Two states?® use the second method, the numer- preme Court in 1937.1 Table 5 shows the amount of 
ical license, by which the rate schedule for all stores tax due from a chain operating in Louisiana. In 
is determined by the number operated in the state. Mississippi the fee is graduated from $10 for each 
For example, in Georgia the maximum rate, $200, store if there are not more than 10 stores in a chain 
applies to each store if there are more than forty oper- to $300 for each store in a chain of 250 or more. An 
ated in the state. The highest rates are those of Idaho. interesting innovation is the provision for reduction of 
By the third method the tax rate is computed ac-_ the rate by two-fifths for stores in cities with less than 
cording to the total number in operation anywhere, 3000 population and by one-fifth for those in cities 
whether in or out of the state. This method is used having populations from 3000 to 6000. South Dakota 
by six states, Florida, Kentucky, Louisiana, Missis- rates are lower. They increase from $5 for each store 
sippi, South Dakota and Utah. Louisiana, the first ina chain of 5 or fewer stores to $150 if more than 50 
state to use this plan, adopted rates graduated from stores are under one management. 
$10 for each store in a chain of not more than 10 Several states have unique provisions. Tennessee 
stores to $550 for each store in a chain of over 500 bases the tax on the amount of floor space, $3 for 
stores. This severe tax was seriously fought by the each 100 square feet. In 1939, the legislature increased 
chains as unconstitutional but was upheld by the Su- the rate to $4.50 for chains doing an interstate busi- 















1% Georgia and Idaho. Wa Great Atlantic & Pacific Tea Co. v. Grosjean et al., 301 U.S. 412. 
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State (Date 
First Enacted) 






Alabama 
(1931) 
Colorado 


(1934) 









Delaware 
(1927) 

Florida 
(1931) 









Georgia 


(1927) 











Idaho 
(1933) 
Indiana 


(1929) 
Iowa 


(1935) 






Kentucky 
(1930) 






Louisiana 
(1932) 







Maryland 
(1927) 


Michigan 
(1933) 











Mississippi 
(1930) 


Montana 


(1933) 


North Carolina 
(1927) ° 









South Carolina 
(1928) 










South Dakota 
(1935) 


Tennessee 
(1931) 
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Citation and Type 


L. 1935. Ch. 3; 
Graduated license 
Ann. Statutes 1935, 
Ch. 61, L. 1941, 

H. B. 930, Gradu- 
ated license 
L..1937, Ch. 13, 
Purchases 

L. 1941, H. B. 308, 
Numerical license, 
national operation 


A. G. 1937, H. B. 107, 


Graduated license 


L. 1933, Ch. 113, 


Numerical license 


L,, 1933,:Ch: 271, 
Graduated license 


L, 1935, Ch. 75: 
L. 1941, S. F. 236, 
Graduated license 


L. 1940, Ch. 174, 
Numerical license, 
national operation 
L. 1934, Act No. 51, 
Numerical license, 
national operation 


Act 1933, Ch. 542, 
Graduated license 


Acts of 1935, Act 177, 


Graduated license 


L. 1940, H. B. 708, 
Numerical license, 
national operation 


L. 1939, Ch. 163, 
Graduated license 


LL, 1969: H. B. 13, 
Graduated license 


L. 1930, Act 829, 
Graduated license 


L. 1939, Ch. 57, 
Numerical license, 
national operation 


L. 1937, Ch. 108, 
L. 1941, Ch. 51, 
Floor space 


Table 4 
Chain Store Tax Laws in Effect September 1, 1941 


CHAIN STORE TAXATION 


Kates 


Minimum 


$1 (1 store) 


$2 (1-4 stores) 


$10 plus $.10 for each $100 aggregate cost 


Maximum 


$112.50 (each store 


over 20) 


$300 * (each store 
over 24) 


value of goods in excess of $5000 


$10 (1 store) 


$400 (more than 50 


stores) 


Additional $10 each $1000 of inventory ’ 


$2 (1 store) 


$200 (more than 


40 stores) 


Mail order stores 


$2000 (1 store) 
$5 (1 store) 
$3 (1 store) 


$5 (2 to 10 stores) 


$25 (not more than 
5 stores) 


$10 (not more than 
10 stores) 


$5 (2 to 5 stores) 


Stores 
$10 (2-3 stores) 


$250 (more than 25) 


Counters 
$10 (2-10) 
$25 (over 25) 


$10 (not more than 
5 stores) 


$5 (1 store) 


$65 (2-5 stores) 


$5 (1 store) 


$1 (1 store) 


$10,000 (more than 
4 stores) 


$500 (more than 19) * 


$150 (each store 
over 20) ? 


$155 (over 50) 


$200 (more than 
250 stores) 


$550 (over 500 stores) 


$150 (each store 
over 20) 


$300 (250 or over) 


$200 (5 and over) ” 


$37.50 filling stations 


and wholesalers 


$150 (30 and over) 


$150 (over 50) ? 


Important 
Exemptions 


Stores selling petro- 
leum products? 


Filling stations 


None 


Bulk plants or filling 
stations selling exclu 


sively gasoline and 


other petroleum 
products 


3 


Gasoline filling 
stations 


None 


i" 


Filling stations 


Filling stations if 
daily stock does not 
exceed $1500 


Filling stations 


Filling stations 


Filling stations, 


utilities maintaining 
stores or show rooms 


for deposit of gas 
and electrical 
equipment 


Coodperatives 


Wholesalers or retail 


dealers in motor 


vehicles and automo- 


tive equipment and 
wholesale supply 
dealers 


Filling stations, 
stores outside of 
incorporated cities 
or towns 


$3 per square foot of floor space in each Filling stations 


store in excess of one 








Distribution of 
Proceeds 


State, for educa- 
tional school fund 


State treasury 


State 


County school fund 


5%, administration; 
95%, state eleemos- 
ynary institutions 


State school funds 
State 


State 


State 


Parishes 


State 


State 


State 


State 


State 


State 


State 


State 
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State (Date 
First Enacted) 
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Citation and Type Minimum 
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Table 4—continued 
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Important 


Distribution of 


Maximum Exemptions Proceeds 

Texas L. 1935, lst Sp. Sess., $1 (1 store) $750 (over 50 stores) ' : State 

(1935) Graduated license 
Utah ° L. 1941, Ch. 87 $50 (10 to 100 stores) $500 (over 500 stores) Filling stations, State 

(1941) Numerical license, public utility stores 

national operation and show rooms 

Virginia L. 1935, Ch. 137, Not exceeding $10,000, $50; exceeding None State 

(1928) Amount of purchases $10,000, $50, first $10,000, $50; on each 

$100 in excess of $10,000, $.13 

West Virginia L. 1933, Ch. 36, $2 (1 store) $250 (75 and over) * None State 


(1933) 


1 The first $1000 of inventory is exempt. 

2 Dealers in ice are also exempt if the stock kept is less than 4000 
pounds. 

3 Manufacturers, plants, or trucks selling products of their own 
make; factories, depots, stores where agricultural products, fer- 
tilizer, cottonseed oil sold exclusively; places where only dairy 
products sold or delivered; places where only soft drinks are manu- 
factured, stored or sold; vehicles used in delivery or sale of bakery 
products and confections; ginneries where only bagging and ties 
are sold; filling stations; stores whose catalogs cover only horticul- 
tural, agricultural, and marble products. 

* Coéperatives, gardeners, farmers selling their own produce; re- 
tailers of coal, ice, lumber, grain, feed, building material, liquor 
stores, stores in unincorporated villages when no store is more than 
8 miles distant from every other store. 


Graduated license 








Michigan has an alternative to the tax on num- 
ber of stores, that is, a tax based on the number of 
counters if more than one business is conducted in 
a store. Rates increase from $10 for each counter 
over one if more than 2 and not more than 10 counters 
are under one management, to $25 for each counter 
over 25. Montana has a tax graduated from $5 for 
the first store to $37.50 for each store over 5 for 
dealers in petroleum products, building materials, 
hardware, and grain elevators. Each wholesale unit 
pays $37.50. North Carolina has a special rate for 
wholesale operators of motor fuel pumps. Utah’s new 
law stipulates that the rates for stores opene‘ after 
the effective date (July 1, 1941) shall be ten times 
those imposed on stores already operating. This law, 
however, must be approved by the voters if referen- 
dum is filed. Furthermore, the state attorney gereral 
is doubtful of its constitutionality. 


Table 5 
Taxing Provisions of the Louisiana Statute * 


Number of Stores Tax Rate for 
Wherever Located Each Store in State 


ness. 


1- 10 | $ 10 
11- 35 15 
36- 50 20 
51- 75 25 
76-100 30 
101-125 . 56 
126-150 100 
151-175 150 
176-200 200 
201-225 250 
226-250 300 
251-275 350 
276-300 400 
301-400 450 
401-500 500 
Over 500 550 


* Source: Acts of Louisiana, 1934, No. 51. 





5 Special rates apply to wholesale distributors of motor fuel as 
follows: minimum $4 per pump if 1 to 100 pumps are owned or 
leased, increasing $1 per pump for each additional 100 to a maximum 
of $10 for each pump if more than 600 are owned or leased. 

® Fuel, lumber, building material, gasoline, oil, grain, dairy prod- 
ucts, poultry, electric current, telephone service, feed and seed 
natural or artificial gas; codperatives. 

7 Business selling exclusively lumber and building material; stores 
selling oil and gas well supplies, petroleum products and servicing 


automobiles, processors of dairy products; business paying gross 
receipts occupational tax. 


8 Stores opened or relocated after effective date (July 1, 1941) are 
subject to rates ten times those of stores already in operation. Law 
subject to approval of voters. The state attorney general holds that 
this provision may be unconstitutional. (State Tax Review, April 17, 


1941.) 
Two other states impose license fees at low rates 
which do not discriminate against chain stores but 
affect them. The Delaware tax is $10 plus $.10 for 
each $100 of aggregate cost value of goods in excess 
of $5,000. It applies only to companies having their 
principal place of business outside the state, but which 
maintain warehouses or distributing depots within it. 
Virginia levies a tax on distributing houses, that is, 
a place other than a manufacturing establishment 
from which goods are distributed among retail stores. 
The tax is $50 on the amount of purchase not exceed- 
ing $10,000 and $50 on the excess above $10,000, plus 
$13 on each $100 of the excess. Therefore, if a chain 
organization operates a warehouse, both wholesale 
and retail licenses must be procured. 


Georgia is now the only state taxing at special rates 
the stores operated by mail order houses. ‘he rates 
start at $2000 for the first store and increase to $10,000 
for each over four. Minnesota imposed a similar law 
from 1937 to 1941, with rates graduated from $200 for 
the first store to $1200 for each over ten. 


Effectiveness and burden of the rates depend much 
on the grouping or brackets of the tax as well as 
on the rates for the smaller chains. Table 6 shows 
the amount due from chains of five, twenty-five, and 
fifty stores in each state. 


Credits and Exemptions 


So far as is known only one state permits the 
taxpayer to offset other taxes against the chain store 
tax. Real estate taxes on property used in connection 
with trade or business may be credited against the 
chain tax in Idaho. Vermont’s law, now not in effect, 
had a similar provision. 
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Table 6 


Comparison of Chain Store Taxes on Certain 
Hypothetical Chains * 


Chain of Chain of Chain of 

State 5 Stores 25 Stores 50 Stores 

Alabama $ 61 $1,111 $3,923.50 
Colorado 82 3,382 10,582 
Florida ** a 500 9,500 14,500 
Georgia q2 1,622 6,097 
Idaho 275 11,439 36,930 
Indiana 43 1,193 4,943 
Iowa 20 370 2,245 
Maryland 20 1,870 5,620 
Michigan 70 2,570 8,820 
Montana ...... 505 4,505 9,505 
North Carolina 260 2,420 6,585 
South Carolina 75 1,625 5.325 
"POMAS) .i.bbe5 os 82 3,082 13,082 
West Virginia 22 497 2,672 





* 76th Congress, Third Session, Hearings on H. R. 1, 1:178-179, 
and state laws. Kentucky, Louisiana, Mississippi, South Dakota 
and Utah rates are based on the number of stores wherever op- 
erated. Delaware, Tennessee, and Virginia taxes are determined 
by some other basis than number of stores. 


** This is excluding the tax on gross receipts due from all mer- 
chants, and was according to the law in effect before 1941 legisla- 


tion put Florida in the list of states which base tax rates on the 
number of stores wherever operated. See note above. 


The exemptions from the tax are as varied as the 
rate schedules. Ten states exclude filling stations, 
namely, Alabama, Colorado, Florida, Kentucky, 
Maryland, Michigan, Mississippi, South Carolina, 
Tennessee, and Texas. Louisiana exempts those 
where the average daily stock carried does not exceed 
$1500. North Carolina exempts retail and wholesale 
dealers in motor vehicles and wholesalers in auto- 
motive equipment and supplies. Two states, Georgia 
and Iowa, exempt ice plants, and Alabama exempts 
those in which the amount of ice stored is less than 
4000 pounds at any one time. This exemption was 
permitted also in Wisconsin when its law was in 
effect. Louisiana and Mississippi exempt public 
utility sales. Pennsylvania and Wisconsin exempted 
newsstands. 


Codperatives are exempt in Iowa, Montana, South 
Dakota, and were so treated in the Wisconsin law. 
These states and two others (Georgia and Texas) 
exempt chains dealing in lumber, grain, fuel and 
building material. Iowa does not levy this tax 
on state liquor stores, hotels and rooming houses, 
farmers and gardeners. South Dakota and Texas also 
exempt farmers. South Dakota exempts sellers of 
electric current, telephone service, and gas, whether 
natural or artificial. Texas exempts sellers of oil and 
gas well supplies and equipment. Georgia makes 
several concessions to local industry, exempting deal- 
ers in sales of fertilizer, cotton seed, dairy products, 
malt beverages and soft drinks, tombstones and other 
marble products. 


No exemptions are allowed in Delaware, Indiana, 
Montana, Virginia, and West Virginia.” 
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Yield and Distribution of Proceeds 


Most states use the proceeds of chain store taxes 
for state purposes. Alabama and Idaho designate the 
proceeds for the school fund. Georgia specifies that 
95 per cent shall go to state eleemosynary institutions 
and 5 per cent for enforcement. Florida and Luouisi- 
ana are the only states that allocate the collections 
to the local units of government. Florida designates 
the proceeds for county school funds. Louisiana dis- 
tributes the proceeds to the parishes. The Pennsy]l- 
vania law allocated most of the receipts to the state 
school fund. 


With few exceptions the yield of chain store taxes 
has been small.’ Table 7 shows collections and the 
percentages they represent of total state tax collec- 
tions for the years 1936 to 1940. The greatest amounts 
have been collected in Florida, Michigan and Texas; 
the smallest of those reporting collections for four 
years, Delaware, South Dakota, and Mississippi. 


In percentage of total revenue from this source for 
1939, Florida ranked first; Montana, second; Louisi- 
ana, third; Indiana, fourth; Texas, fifth. The smallest 
amounts in percentages of total revenue for 1939 
were in Iowa, Pennsylvania, and South Dakota. 


Information as to 1941 collections is very incom- 
plete. In 1940, Florida again ranked first with over 
$2,000,000. Iowa ranked second in amount of collec- 
tions and first in percentage of total revenue from 
this source, but much of it was the result of litigation.™ 
Texas’ collections were third largest but were not so 
large as in 1939. South Dakota’s new law yielded 
over twice as much in 1940 as in 1939. 


Municipal Chain Store Taxes ™ 


Need for revenue on the part of municipalities has 
led several to impose license taxes on stores and a 
few to try chain store taxation. Portland, Oregon, 
enacted an ordinance in 1931 for a license tax grad- 
uated from $6 for the first store to $50 for each store 
over twenty. Efforts to repeal this ordinance by pop- 
ular vote failed in November, 1932. It went into effect 
January, 1933, and has yielded approximately $4975 
annually. Total revenues from all sources in 1938 
were $14,000,000, hence it will be seen that the chain 
tax was only a small percentage of revenue. 





1t Before the 1941 amendment Colorado permitted no exemptions. 
February 9, 1940, the District Court of Denver ruled, however, that 
the Chain Store Act did not apply to manufacturers of motor cars 
selling through dealers. Tax Administrators News, February, 1940. 

12 The United States Treasury reported that in the fiscal year 1939 
total chain store taxes amounted to $5,086,000, representing 0.1 per 
cent of total state revenue. 

13 About $671,597 of the $711,000 represents back payments by four- 
teen oil companies which fought the tax. The state and the com- 
panies compromised their differences just before the decision was 
to be handed down. The state expects about $85,000 to $100,000 
annually from this source in the next few years. 

14 Data from questionnaires sent to cities; Maurice W. Lee, Anti- 
Chain Store Legislation ; and Beckman and Nolen, The Chain Store 
Problem. 
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This example was followed by several other cities. 
Hamtramck, Michigan, levied a tax that reached a 
maximum of $1000 per store when three or more 
stores were ina chain. St. Louis passed an ordinance 
levying a tax graduated from $25 per store for chains 
of two to five units to $250 per store if more than 
twenty-five were under one management. Red Bank, 
New Jersey, Durham, North Carolina, Knoxville, 
Tennessee, and Fredericksburg, Virginia, followed 
these examples in 1932. 

In December, 1932, the circuit court of Wayne 
County, Michigan, granted a permanent injunction 
to the Kroger Company that enjoined the City Council 
of Hamtramck from enforcing the chain store tax law. 
After this decision Red Bank and Knoxville repealed 
their chain store taxes. 

The state chain store tax of North Carolina specifi- 
cally permits municipalities to impose taxes of this 
kind but limits the rate to $50 for each store. Eight 
cities have taken advantage of this law. The Durham 
tax yielded $1700 for the fiscal year 1939-1940. 

Several Georgia cities impose a tax on the national 
basis, that is, according to the number of stores in the 
chain regardless of the location. Augusta, Georgia, 
levied rates graduated from $6 per store in chains of 
one to nine stores up to $1200 per store in chains of 
140 to 150 stores. In Columbus, Georgia, the voters 







Table 7 
Yield of Chain Store Taxes 






October, 1941 


opposed a chain store tax in a referendum January 
21, 1939, but the City Commission claimed that the 
vote was not binding and the tax was imposed with 
a maximum rate of $400. A permanent interlocutory 
injunction was granted against the collection of the 
tax in August, 1940. Savannah once contemplated 
such a tax but imposed instead on grocery and meat 
stores a tax based on square feet of floor space.’ 
Additional amounts are required if cigarettes, cigars, 
and soft drinks are sold. 

Three West Virginia cities impose a chain store 
tax. As in many cities, Wheeling requires an annual 
license from all merchants. In this case it is based 
on gross income, graduated from $2 if this income is 
less than $15,000 annually to $100 if $100,000 or over. 
The fee of $100 is the maximum, and if desired, a 
merchant may pay it without stating the amount of 
his business. Each unit in a chain organization must 
pay this license. The City of Wheeling receives ap- 
proximately $20,000 annually from this source. 

At present, Portland, Oregon, is the only city north 
of the Mason-Dixon line to impose a chain store tax. 
Those in the South are Burlington, Charlotte, Dur- 
ham, Fayetteville, Mount Airy, Thomasville, Wil- 
mington, and Winston-Salem in North Carolina; 
Charlottesville and Fredericksburg in Virginia; 





18 The rates increase from a minimum of $100 for 2500 square feet 
to a maximum of $1500 for over 10,000 square feet. 


Amount and Per Cent of Total Revenue’ 


1936 1937 

% of % of 
State Amount Total Amount Total 
Alabama .... $ 117,239 .384 $ 118,695 .283 
Colorado . 204,681 884 224,661 750 
Delaware . 15,469 179 19,020 .214 
Florida 53 .001 993,448 2.293 

ID 6 ad Savant ooh _ dated Cvs Se etees bbe 
Idaho . 57,080 .646 56,357 483 
Indiana 613,744 945 541,234 635 
Iowa . 7,847 013 37.994 .058 
Kentucky . 76,387 .209 262,140 545 
Louisiana =. 37,123 .099 25,110 .047 
Maine .... 43,738 .260 23,325 116 
Maryland 102,880 347 105,852 BY. 
Michigan . 2,255,755 1.848 698,544 472 
Minnesota 41,687 077 30,587 .045 
Mississippi ae . 8,667 .032 
Montana 40,266 367 36,784 .287 

Pennsylvania eee oe Soro ae 
South Carolina 95,835 .376 84,775 .278 
South Dakota 41,245 458 12,634 .098 
Tennessee .. seas 50,058 129 

Texas . a oe oe eee 
West Virginia ..... 722,724 1.834 141,051 .303 
Wisconsin 143,316 .180 164,850 187 





1 Tax Systems (of the World), 1940, for 1936-1939. Data for 1940 
from state officials and from U. S. Dept. of Commerce, Special Study 
No. 10, 1940. 


? Collections for the three-year period, Jan, 1, 1936 to Dec. 31, 
1938, inclusive. , 


1938 1939 1940 
% of % of % of 
Amount Total Amount Total Amount Total 


$ 118,321 .248 $ 110.849 .226 $ 99,781 .189 


477,143 1.467 180,775 508 181,000 526 
18,950 144 17,224 144 19,176 .149 
1,194,328 2.295 1,106,392 1.953 2,631,000 4.03 
234,730 450 181,153 363 177,149 39 
60,119 465 57,647 373 59,000 .479 
567,772 640 551,890 597 559,333*  .556 
40,222 .058 35,801 052 711,023* 10.51 
280,517 518 69,795 132 19,947 .047 
160,398 231 ee . re as 
89,598 214 77,892 174 ones 
688,300 357 597,332 351 586,771 .304 
105,769 121 99,000 112 94,415 .108 
10,786 .038 16,970 .057 24,690 .015 
168,215 1.046 123,802 .882 121,170 .906 
260,793 .078 242,240 .077 =e 
89,969 .266 94,680 .289 93,712 .270 
32,904 .216 19,330 .120 46,400 382 
68,450 145 69,970 142 108,152 .200 
1,992,890? 1.507 785,418 .590 703,805 38 
120,711 222 111,263 211 110,225 163 
49,753 052 50,473 .065 ; eae 


3 Receipts of store license division, therefore includes $.50 fee 
paid by every independent store as well as chain. 
* Includes much back tax revenue, 
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Charleston, Clarksburg, and Wheeling in West Vir- 
ginia; Spartanburg and Sumter in South Carolina; 
Augusta and Bainbridge in Georgia. Phoenix City is 
the only municipality imposing a chain store tax in 
\labama and West Palm Beach the only one in Flor- 
ida. The Charlottesville tax applies only to persons 
operating twelve stores or more. The tax is $.10 for 
each $100 of sales. 

Sumter, South Carolina, bases its tax on gross in- 
come. For retail merchants operating one store or 
place of business, the tax is $20 if the annual gross 
income is $10,000 or less, plus $.50 for each additional 
$1000. For merchants operating two stores, the tax 
is $40 if gross income is $10,000; and for those operat- 
ing three or more, the tax is $80. 

For grocers the fee is $15 for each $1000 annual 
gross income plus one dollar for each additional $1000 
or fraction thereof. For chain stores the fee is $25 
per $1000. 

Chain store taxes have been imposed at some time 
by the following cities: St. Louis, Missouri; Oak- 
land, California; Milwaukee, Wisconsin; Youngs- 
town, Cleveland, and Columbus, Ohio. The Oakland 
tax was unique in basing the tax on number of em- 
ployees, at $6 for the first employee, decreasing to $1 
for each between 11 and 310, and $.50 for all beyond 
that number. 

Special taxes on super markets by several New 
Jersey cities have been invalidated by the courts. In 
Camden the fee was $10,000 per store and in Atlantic 
City, $5,000. The Supreme Court of New Jersey held 
that these fees on grocers employing self service were 
“arbitrary and illusory.” The present ordinance of 
Camden provides for a license fee of $200 for each 
food store operated or each concession or department 
rented, leased, or operated. This tax yielded $2,000 
in 1939 and $1,400 in 1940. 

Commenting on city anti-chain taxes Professor Lee 
concludes: 

What the future holds for municipal tax measures is de- 
batable. The courts have accepted some and rejected others, 
but no clear-cut pattern appears to have been established. If 
the courts do adopt a favorable attitude, the future of the 


chain stores will become even less enticing than it now appears 
under state legislation.” 


Although inadequate information has been received 
from cities having chain stores, it may be questioned 
whether the fiscal results are sufficient to warrant the 
imposition of such taxes. The largest annual amount 
reported was $20,000 from Wheeling, West Virginia. 


Federal Anti-Chain Legislation 


Organized opposition to chain stores that resulted 
in state chain store taxes was successful also, though 
in a minor degree, in influencing federal legislation. 





16 Maurice W. Lee, Anti-Chain Store Tax Legislation. University 
of Chicago Studies in Business Administration. Vol. IX, No. 4 
(Journal of Business, Vol. XII, No. 3, July, 1939). 
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In 1928 a Senate resolution authorized the Federal 
Trade Commission to make an investigation “into the 
chain store system of marketing and distribution as 
conducted by manufacturing, wholesaling, retailing, 
or other types of chain stores and to ascertain and 
report to the Senate: (1) the extent to which such 
consolidations have been effected in violation of the 
anti-trust laws, if at all; (2) the extent to which con- 
solidations or combinations are susceptible to regu- 
lation under the Federal Trade Commission Act or 
the anti-trust laws, if at all; and (3) what legislation, 
if any, should be enacted for the purpose of regulating 
and controlling chain store distribution.” 1” 


For the information of the Senate the Commission 
was directed to report: (a) the extent to which the 
chain store movement has tended to create a 
monopoly; (b) evidence indicating the existence of 
unfair methods of competition in commerce; (c) the 
advantages or disadvantages of chain store distribu- 
tion in comparison with those of other types as shown 
by prices, costs, profits, quality of goods, etc.; (d) 
how far the rapid increase in the chain store system 
of distribution is based upon actual savings in cost 
of management and operation and how far upon 
quantity prices available only to chain store distrib- 
utors; (e) whether or not such quantity prices con- 
stitute a violation of either the Federal Trade 
Commission Act or the Clayton Act and what legis- 
lation, if any, should be enacted with reference to 
such quantity prices. 


During the years 1932 to 1934 the results of this 
investigation were published in 34 volumes. The con- 
cluding volume ** considered various types of new 
legislation, one of which was a tax high enough to 
eliminate the chain stores. The Commission pointed 
out, however, the difficulties of such a program. 


To tax out of existence the advantages of chain stores over 
competitors is to tax out of existence the advantages which 
the consuming public have found in patronizing them, with a 
consequent addition to the cost of living for that section of the 
public. . . . It will also tend toward an arbitrary frustration 
of whatever saving in cost of production and distribution 
results from integration of the functions of producer, whole- 
saler, and retailer. 


Another suggestion was to exempt codperative 
stores from the anti-trust laws so as to legalize agree- 
ments among them on selling prices. This was not 
recommended for several reasons: (1) it might accel- 
erate the trend away from independent ownership; 
(2) it would involve serious constitutional questions. 

A third suggestion was to exempt codperative 
chains from taxation much as farm co6peratives are 
treated. Such a plan was also open to objection be- 
cause it might encourage independents to affiliate 
with codperatives and would be of no value as a means 


17 70th Congress, First Session, Sen. Res. 221. 
18 74th Congress, First Session, Sen, Doc. 4. 
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of promoting the growth of independents. On the 
contrary, it would increase the power of the coopera- 
tive chain “and amount to a virtual recognition that 
the future is to be a contest between two types of 
chains rather than between them and the independents.” 

The fourth suggestion was to prevent price dis- 
crimination by manufacturers in favor of chains by 
requiring manufacturers to file their special prices 
and special discount schedules with the Federal Trade 
Commission. The Commission would then be author- 
ized to order discontinuance or modification of them 
if they were unreasonable. Although the Commission 
had authority to order such modification or discon- 
tinuance under the Clayton Act, it was deemed advis- 
able that additional legislation be enacted. 

The conclusion of the Commission’s study was 
therefore that the Clayton Act be amended to make it 
illegal for any person engaged in any transaction in 
commerce to discriminate directly or indirectly in 
price between different purchasers of commodities. 

No immediate action was taken by Congress on this 
proposal, perhaps because it was expected that the 
NIRA would remedy these evils. In the following 
year the House ordered another investigation of the 
activities of the American Retail Federation. Repre- 
sentative Wright Patman (Dem., Texas) was named 
chairman of this Committee. 


Robinson-Patman and Miller-Tydings Acts 


Before this report was ready, the NIRA was invali- 
dated by the Supreme Court. Two weeks later Pat- 
man introduced a measure to make it unlawful for a 
seller to discriminate in price between purchasers who 
bought goods of like grade and quality or for the 
customer to receive such discrimination where the 
effect would be to lessen competition. 

In the following year the Miller-Tydings law was 
enacted. This Act permits states that have “fair 
trade” laws, or price maintenance laws, to apply them 
to sales in interstate commerce. It was designed to 
prohibit “loss leaders,” that is, the sale of well-known 
goods at a loss in order to attract customers. 

The first attempt of Congress to pass a drastic 
chain store tax law was in 1937. Representative 
Martin Dies (Dem., Texas) proposed as an amend- 
ment to the District of Columbia appropriation bill 
a chain store tax based on the number of stores in 
national operation. This was passed by the House 
but rejected by the Senate. 


The Patman Bill 


In February, 1938, Representative Patman intro- 
duced his measure for the punitive taxation of chain 
stores. It did not even reach the stage of getting out 
of the Committee on Ways and Means to which it 


was referred, but the author has persisted. It was 
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introduced again in 1940 but advanced no farther 
along the legislative path than its predecessor. This 
move stirred the chains in 1938 to an intensive cam 
paign for good will among all classes: farmers, labor- 
ers, manufacturers, and others. Extensive publi 
hearings were conducted in the spring of 1940 when 
the bill was under consideration by a special sub- 
committee of the Committee on Ways and Means. 
The testimony of chain representatives and independ- 
ents, farmers and other producers, manufacturers, 
consumers, economists and legislators fill three vol- 
umes and represent all points of view for and against 
the chain system. 

As introduced in 1940, the Patman Bill ?® provided 
for a tax on every person operating nine or more 
retail stores in more than one state doing gross an- 
nual business of more than $250,000. Exempt also 
are filling stations that do not sell automobile tires 
and tubes, “establishments maintained for furnishing 
meals . . . by a common carrier as part of its trans- 
portation facilities and newspaper branch offices.” 

The tax proposed was graduated from $50 for each 
store not in excess of 15 to $1000 for each additional 
store in excess of 500. The effective tax would be 
much heavier than these rates indicate because oi 
Section 2 that provides if a chain operates in more 
than one state, the tax is to be multiplied by the 
number of states (including the District of Columbia) 
in which the stores are located. For example, if a 
chain had ten stores in one state, the tax would be 
$500; but if there were 13,000 stores in 39 states, the 
tax would be $510,000,000. 

In order to give chains an opportunity to rearrange 
their locations and avoid this “death sentence clause” 
the bill once provided that for the first year the tax 
would be 50 per cent of the flat amount, for the second 
year 75 per cent, and for the third year, the full 
amount; and the tax under Section 2 would be % of 
1 per cent of the full amount for the first year and 
¥Y% of 1 per cent for the second year. Later when 
great opposition was shown to the measure at the 
public hearings, Patman expressed his willingness 
to reduce the rates by 50 per cent and to postpone full 
effect of the tax for seven years.”° 

Patman explained at the opening of the public 
hearings in March, 1940, that he objected to interstate 
corporate chain store systems because they caused: 
(1) a concentration of money and credit, (2) destruc- 
tion of local communities, and (3) monopolies. 

Patman believed that the interstate chain was re- 
sponsible for our unemployment and relief problem 
because absentee store owners took business away 
from local communities. Local banks were drained 
of their resources. Local charities, [Turn to page 628] 


19 76th Congress, 3rd Session, H. R. 1. 
* 76th Congress, 3rd Session, Hearings on H. R. 1, 1:5. 
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of Industry“ 


LV. Industrial Costs Approach 
A. Introduction 


The foregoing review will suffice, it is hoped, to indi- 
cate the types of inquiry that have been induced by 
the phenomenon of industrial migration and by the 
concomitant desire to know the causes thereof.?** 


For the purpose of determining the effect of taxes 
upon the location of industry it might be more logical 
to approach the problem “from the inside looking out,” 
asking the question: “Of what significance as a loca- 
tional determinant is the tax cost factor relative to 


??? 


other industrial cost factors: 


Immediately, it is realized that the answer to this 
question can not be a generalization, due to the fact 
that as the cost structure varies from industry to in- 
dustry, so does the relative importance of the tax cost. 
A statement to the effect that the tax cost is a minor 
cost factor of little influence in location decisions 
might be acceptable to some as an easy dismissal of 
the problem. Such a statement, however, evades the 
real question of the degree of importance of the tax 
cost as a locational determinant. Consequently, it 
appears necessary, that any general statement relating 
to industry as a whole must be abandoned in favor of 
individual answers for industries in particular. 

In considering the problem as it relates to a par- 
ticular industry, those concerns manufacturing simi- 
lar products should be classified in a separate group 
within the industry. Thus the industry may be divided 
into a number of separate groups for the purpose of 
determining the extent and nature of the variations in 
the cost structures of the corporations in each group. 
Further study of the tax problem with respect to each 


* Concluded from the September issue. 
* Cranford, N. J. 
24a See September issue, p. 544-546. 
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separate group as distinguished from the industry as 
a whole, would be necessary only if pronounced varia- 
tions in cost structure are shown among the various 
groups. 


B. Locational Determinants 


Consider, for example, the paper industry. In this 
industry such groupings would consist of companies 
producing paper bags, paper and cardboard boxes, 
printing paper, labels and tags, roofing and wall paper, 
toilet and tissue paper, stationery, etc. In the 
paper industry no marked variation occurs in cost 
structure peculiar to any one or more of the sub- 
groups. 

In this case the influence of the tax cost factor could 
be studied in its relation to the industry as a whole. 
In all of the sub-groups of the paper industry power 
probably is the ranking element of the cost structure, 
and, consequently, power rates should weigh more 
heavily than other cost factors in determining the 
choice of location for a paper mill. 

Following the power cost (a) in weighted order may 
be such cost factors as (b) raw material, (c) labor, 
(d) accessibility to markets, (e) site advantages, 
(f) taxes, (g) waste removal, (h) climate and living 
conditions, (i) statutory regulation, and (j) personal.” 





*> A detailed study of cost factors would be undertaken by pro- 
fessional industrial engineers at the request of the manufacturer, 
or prospective manufacturer who is seeking a location. For example, 
the power cost would necessitate further inquiry into such details 
as: Installed capacity of existing source of power, reliability of 
supply, rate structure, nearness to generating plant, codperation 


offered by the local power company, possibility of self-generated 
power. 


References on location: 

“Industrial Plant Location Study’? by Harold V. Coes, Industrial 
Department, Ford, Bacon and Davis, Inc. Engineers, N. Y. C. 

“The Bid for New Industries” by Charles P. Wood, Lockwood 
Greene, Engineers, Inc., N. Y. C. 

“Industrial Surveys, an Outline for Communities and Manufac- 
turers, and other Material’? by George C. Smith, engineer, Missouri- 
Kansas-Texas Railroad Company. Also see list of magazine articles, 
papers and addresses on location problems, supra. 
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Theoretically, before deciding upon the location of 
a new paper mill the anticipated annual cost of the 
various factors outlined above would be estimated for 
ach of several prospective locations selected for con- 
sideration. Selection of locations for consideration 
probably would be based upon a preliminary investi- 
gation of the major cost factors and of environmental 
aspects.”* Practically, however, such a nicely calcu- 
lated weighing of comparative advantages of two or 
more possible locations is likely to be more ideal than 
actual. Location very likely may be finally determined 
simply on the basis of major costs and general obser- 
vation of environmental conditions, as mentioned 
above. If the concern is small and closely owned, per- 
sonal considerations may outweigh all of the other 
factors in determining location. Nevertheless, the 
choice of location involving a summation of estimated 
annual costs for each prospective location is the basic 
and scientific procedure, which should be followed if 
the manufacturer contemplates selling his product in 
a wide market where competitive forces are at work. 


C. Location of Hypothetical Plant 


Discussion at this point might be clarified by refer- 
ence to a hypothetical case: To locate a paper bag 
plant of $200,000 capitalization in State A rather than 
in State B would result in an estimated annual saving 
on cost factors (a) and (b) (supra) of $70,000, but 
would result, also, in an annual loss on costs (c) and 
(d) and (e) in the amount of $30,000. In such a case 
the decision to locate in State A might reasonably 
be expected to be determined on the basis of only 
these five major costs. Since the anticipated advan- 
tages offered by State A, estimated in dollars, are 
quite substantial in relation to the capitalization of 
the plant, this expected saving is likely to overrule the 
influences of minor cost considerations which may add 
to or detract somewhat from the attractiveness of lo- 
cation in State A. 

If there were no appreciable saving to be realized 
on the major cost factors, (a) (b) (c) (d) (e), (supra) 
one might expect that the decision to locate either 
in State A or State B would depend upon the compara- 
tive advantages of each on the basis of the minor cost 
factors of this particular industrial cost structure. 





“Industrial Development for a Community,” Policyholders Service 
Bureau, Metropolitan Life Insurance Company, N. Y. C. 

“How to Promote Community and Industrial Development’’, by 
Frederick H. McDonald, 1938, Harper and Brothers. 

“Industrial Property’’, National Association of Real Estate 
Boards. Proceedings of the Industrial Property Division, Seven- 
teenth Annual Convention, June 1924. 

2The method employed by Ford, Bacon and Davis, Engineers, 
Inc., for selecting a good location for a manufacturer-client in- 
volves: first, a rough selection of area, and secondly, a carefully 
studied selection of site. The rough selection of location—area is 
determined as follows: (a) Plot the sales in dollars and in units on a 
United States map showing concentration of distribution (markets) 
and select the area of greatest concentration. (b) Likewise plot the 
sources of the raw materials needed. (c) Compare the two areas, and 
“‘reconcile’’ them. Thus a general area is marked off for further 
scrutiny and cost study. 
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Comparison of estimates for these costs, (f) (g) (h) 
(i) (j), (supra), might give the plant to State B. 
But factor (j) involving the personal considerations oi 
these in control is more unpredictable as to its influ- 
ence on location decisions than are the other cost 
factors. If substantial savings based on major cost 
differentials can be effected by a given choice of loca- 
tion, it is quite predictable that the decision about 
location based upon personal considerations will co- 
incide with the decision based upon purely pecuniary or 
cost motivations. Where no such substantial savings 
in major costs are expected, however, and only small 
annual savings can be realized on the basis of minor 
costs, it is quite possible that personal considerations 
will prevail against the prospect of financial disadvan- 
tage of limited extent. 

Nevertheless, it is easily possible to be unduly con- 
cerned with the capricious personal element for it is 
becoming increasingly rare as an influence in location 
decisions except where the business is small and local 
in character (e. g. service, retail). The larger corpo- 
ration, widely owned through the dispersion of stock, 
must meet competition in broader markets. Minimi- 
zation of costs is vitally necessary to the success of 
such an enterprise. Consequently, it is natural that 
locations should be determined by strictly cost 
motivations.” 


Returning to the hypothetical paper bag corporation, 
it may be, for example, that an annual saving of 
$40,000 on costs (a) and (b) could be realized by locat- 
ing in State A rather than in State B; but that location 
in State B rather than in State A would effect an annual 
saving of $37,000 on costs (c), (d) and (e). Thus the 
pecuniary advantage of locating in State A based ona 
study of these major costs would amount to only 
$3,000 annually. Upon investigation of the minor cost 
factors, State B might show an annual saving on 
cost (f), taxes, of $6,000 which would thus throw the 
advantage to State B. Further investigation of the 
remaining cost factors in this particular industrial cost 
structure might result in the finding of only negligible 
differences. 


1. Relocation 


For the purpose of facilitating analysis, it has been 
assumed in the foregoing discussion, that the location 
of a new place of business is contemplated; however 
the same forces would be at work in a decision to move 
an existing plant from one location to another (i. e. 
to relocate). In the latter case, allowance would have 
to be made for the cost of moving which would neces- 
sitate, perhaps, amortization over a period of years 


26a ‘‘The diversified location of enterprise is active and will con- 
tinue. In it, we see the American process of cost reduction seeking 
its fullest expression.’’ How to Promote Community and Industrial 
Development, by Frederick H. McDonald, p. 30, 1938. 
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after taking up the new place of business. This cost 
would have to be added to the other costs as estimated 
for the new location. This, coupled with the risk 
involved in such a move (e. g. breaking off from 
familiar trade channels, loss of prestige, etc. . . .) 
might be sufficient to forestall migration. However, 
if the annual cost of amortizing the expenses incurred 
in relocation is relatively insignificant alongside the 
estimated savings to be effected at the new location, 
the anticipated advantages would be large enough to 
cause the entrepreneur to assume the risk of moving. 
An estimated annual saving in taxes, alone, might 
cancel the moving cost (e. g. saving on taxes by aban- 
doning manufacture in Massachusetts where the man- 
ufacturing plant is taxed on both machinery (local or 
state, “corporate excess”)) and real property for relo- 
cation in Rhode Island where the newly located 
manufacturing plant is exempt for ten years or more 
from taxation on both tangible and real property.?’ 

Undoubtedly, the most satisfactory and, possibly, 
ideal answer to the problem of determining what part 
tax costs exert in decisions to move industrial plants 
could be found if it were possible, in the investigation 
of each case, to assign a definite and accurate weight 
to the influence of the tax factor. Such precise meas- 
urement, however, would be possible only if it were 
possible to measure the vagaries of the human mind, 
and the imponderables of business judgment of the 
individuals responsible for the decision.”® 

In this connection, it might be interesting to visual- 
ize a manufacturing firm, located in Rhode Island and 
expecting several years of property tax exemption now 
contemplating a move into Massachusetts in order to 
realize savings on certain other cost factors. Would 
the expense and risk of moving coupled with the added 
tax burden be sufficient to cancel the incentive to re- 
locate the business? Clearly, it is a question of the 
relative cost magnitudes and of the business man’s 
expectations as to possible changes in these various 
magnitudes in the future. 


2. Choice of Location—Intrastate 


The same set of influences are at work in any deci- 
sion as to the location of a manufacturing plant when 
the choice is confined to two or more sites intrastate. 
The comparative advantages of the several sites are 


*7 Exemption of property from taxation is but one of a large gamut 
of special inducements that might be extended to the prospective 
manufacturer by zealous communities. Some of these inducements 
are: 

a. outright gratuity for investment in development costs and 
construction. 

b. loans at lower than market rate of interest. 

ec. agreement of community to stock subscriptions. 

d. construction of buildings for the industry, free or with a 
favorable lease arrangement. 

e. payment of moving costs. 

f. free sites with or without improvements thereon. 

g. extension of public utilities—power, sidings, streets, water, 
sewers, etc.... 

23 But see final section, below, for best approximation. 


STATE TAX BURDENS 605 


likewise studied on an estimated cost basis either by 
an existing company contemplating expansion by 
means of a branch plant; or by a company yet in the 
embryonic or promotion stage. If no appreciable dif- 
ferences arise from the comparison of the physical or 
geographic advantages offered by the several prospec- 
tive locations, the tax cost may well become a com- 
petitive factor and as such materially influence the 
decision on location. The local assessed-to-true-value 
ratio, local exemption practices, local tax rates, and 
local special inducements may then be scrutinized with 
more care. Community chambers of commerce, indus- 
trial bureaus, or the like are thereupon approached and 
the various offers are weighed by the prospective man- 
ufacturer or his appointed agent for the best bargain. 
But, in the intelligently planned location this weighing 
of comparative tax burdens and special inducements 
occurs only after a detailed study of the underlying 
assets of the communities considered for location. 
This is logically to be expected due to the fact that 
tax laws and special inducement offers can be altered 
quite as easily as they were made whereas the phys- 
ical, underlying assets of a location are of a more per- 
manent nature and may be expected to remain the 
over-all, external cost controlling factors. 


D. Industrial Locations—Observations 


The futility of any attempt to draw a nice generaliza- 
tion about the influence of taxes upon industrial plant 
location might be portrayed more realistically if a 
detailed study could be made here of the specifications 
for location that are required by the various industries. 
However, some general observations regarding the 
characteristics of location that are peculiar to a few 


selected types of industries will suffice to clarify this 
point.?° 


1. The smelting of copper is usually carried on near 
the mining center because of the heavy cost of trans- 
porting ore of low copper content over long distances. 
Refining of copper, on the other hand, tends to locate 
primarily with reference to markets due to the fact 
that it involves a small percentage of reduction in the 
bulk and weight of its raw material, smelted copper. 
Locations having adequate water frontage and port 
facilities are significant requirements of the copper 
refining industry to facilitate the importation of do- 
mestic and foreign smelted copper and the exportation 
of the refined product. The large proportion of the 
nation’s copper refining that is done in ports along the 
Atlantic Seaboard, especially in the Greater New York 





2 Industrial Geography, Charles E. Landon, Assistant Professor 
of Economics at Duke University. Prentice-Hall, Inc, 1939. 

Regional Plan of New York and Its Environs, Committee on Re- 
gional Plan of New York and Its Environs, 1924. 

The Metal Industry, Vincent W. Lanfear, Ph.D., Yale University. 


The Wood Industries, Mark Carter Mills, A, M., Columbia Uni- 
versity, 
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area provides ample evidence of the effective influence 
of these requirements.*° 


Considerations similar to those which predominate 
in determining location in the copper smelting and 
refining industries appear to be equally important in 
the location of the lead smelting and refining industries. 


2. Like saw mills and planing mills, pulp and paper 
* mills usually locate near the source of their raw mate- 
rial. Great amounts of power are needed to turn 
heavy machinery and millions of gallons of water are 
used daily to wash the logs and the pulp. Another 
major requirenient is cheap transportation, both for 
getting the logs to the mill and for marketing the 
manufactured product. 


3. The following passage describing the forces that 
determine the location of plants engaged in the manu- 
facture of steel deserves quotation: 


“Several materials are used in steel manufacture, and it is 
the combined cost of assembling them, in conjunction with 
marketing a bulky product, that primarily locates the indus- 
try. Usually the iron ore moves toward the fuel, but if there 
is a market for manufactured products available to the re- 
gions producing the ore, the empty ore cars and boats may 
take a return load of fuel. This accounts for the rise of 
Duluth as a manufacturing center, and to some extent the 
Lake Erie cities. Pittsburgh has supplies of fuel and lime- 
stone, is at the same time located centrally for markets, and 
has good transportation to those markets. It also has the 
advantage gained from its early start. The great investment 
in factories makes it difficult for the industry to move, and 
‘Pittsburgh plus’ was devised for the purpose of maintaining 
the dominance of the Pittsburgh district.” ® 


Further on,** the same author has stated: 


“The steel manufacturing centers specialize according to the 
demand of the particular area. Thus the northeastern district, 
extending from southeastern Pennsylvania to central Massa- 
chusetts, produces more of certain highly finished products, 
such as wire specialties, springs, cold-drawn bars, and tubing. 
The Midwest makes the heavier products, such as sheets, 
structural shapes, steel bars, and reinforcing bars for con- 
crete. Birmingham is relatively more important for iron 
products than for steel. Pipes and bands for cotton bales are 
important. The canning industry causes tin plate to be the 
leading product on the west coast. Pueblo makes steel for 
mining machinery and for rails.” 


4. The refining of petroleum takes place near the 
market due to the fact that the charge for transporta- 
tion is less on the crude oil than on the more valuable 
refined products. The keen competition waged in the 
marketing of the various petroleum products can be 





Food Manufacturing Industries, Faith M. Williams, A. M., Colum- 
bia University. 

The Chemical Industry, Mabel Newcomer, Ph.D., Vassar College. 

Industrial Studies of the State of New York, Preliminary report 
of the Executive Department, Division of State Planning, Albany, 
N. Y., July, 1940. 

Status and Trends of Industry in New York City, Report of a 
study by the W. P. A. project, sponsored by the Mayor’s Committee 
on City Planning, 1938. 

* In 1924, only three of the fifty-five smelting plants in the U. S. 
were located in the Greater New York area, whereas 55% of the 
Nation’s copper refining was done in this metropolitan area.— 
Regional Plan of New York and Its Environs—The Metal Industry, 
by Vincent W. Lanfear. p. 27. 

31 A plan whereby steel was sold at the price in Pittsburgh, plus the 
transportation charge from Pittsburgh to the place where it was 
sold. regardless of where it was manufactured. 

*2 Charles E. Landon, Industrial Geography, p. 287. 

33 Jbid., p. 289. 
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met more effectively when the crude oil is refined near 
the market. Another major factor in the location of 
refineries, of course, is the availability of water trans- 
port. From locations in every important seaport from 
Boston, Massachusetts, to Brunswick, Georgia, refin- 
eries receive domestic and imported crude oil and ex- 
port refined products. 


5. Canneries apparently are located with primary 
regard for their raw material supply. This is true 
whether meat, fish, vegetables, or fruits are being 
canned. For example, near Baltimore, the greatest 
canning center in the world is the region around 
Chesapeake Bay, the geographic and climatic condi- 
tions of which encourage the growth of a great variety 
of fruits and vegetables. Added to this basic advan- 
tage is the proximity of the center of oyster fishing in 
the upper part of the Bay which supplements the sea- 
sonal character of the employment at the canneries 
since the oysters can be marketed during the winter 
months. Moreover, water transportation is available 
to the industry, as are the large markets of the indus- 
trial East. 

Similarly, fish canneries are in evidence near the 
major fisheries, especially on the Pacific coast and in 
Alaska. The recent investment of $15,000,000 in can- 
neries, boats and equipment giving employment to 
about 5,000 workers in Los Angeles was, no doubt, 
primarily due to the proximity of the large tuna fishing 
industry and to the availability of a large market where 
a substantial part of the product could be disposed of 
without dependence upon long-haul transportation. 

6. In the fertilizer industry taxes represent but 0.9% 
of total costs and labor amounts to only 6 or 7%. 
Location of plants in this industry, obviously, is likely 
to be little influenced by either or both of these factors. 
The main considerations in the location of such plants 
are relative proximity to important consumer demand, 
and relative transportation costs and facilities. 

7. Besides the two primary locational determinants 
of the shipbuilding industry: (1) well sheltered, deep 
water harbors, near the seaboard, and (2) plentiful 
supply of skilled shipbuilding tradesmen, accessibility 
to raw materials apparently has been an effective com- 
petitive factor in location. This is illustrated in the 
shift of the industry from New England where it was 
important in the days of the wooden vessel, south to 
the middle Atlantic coast where iron and steel are more 
readily obtainable and where there is a greater local 
demand. 


8. The women’s garment industry is concentrated 
in New York City. During the past ten years it has 
gradually been moving up from below 14th Street 
towards 42nd Street in order that it might be close to 
the fashionable salesroom center of the nation. The 
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seasonal character of the work, calling for a flexible 
supply of labor, and its dependence upon style changes 
give New York City positive advantages over other 
areas. However, the manufacture of such clothing 
items as underwear, shirts, kimonos, housedresses, 
men’s and boy’s suits and overcoats, etc., is less de- 
pendent upon fashion, and its processes and products 
are more susceptible of standardization. Due to this 
fact, a tendency for such establishments to scatter 
from the central area of New York City to the environs 
is discernible. It is quite likely that the differential 
tax burden and the differential cost of floor space are 
motivating influences in the outward migration of 
these factories as well as in the selection of sites in 
the outlying areas. 


9. In the manufacture of textiles, the former con- 
centration of factories in New England has now been 
replaced to a considerable extent by a widely scattered 
textile industry. In the case of cotton manufacture, 
a remarkable trend southward to the raw material 
source has been in evidence. According to Professor 
Landon, textile factories are widely scattered because of 


“(1) universal demand, (2) wide distribution of the raw ma- 
terials, (3) work which permits the use of woman and child 
labor, (4) the simple nature of and ease of learning the 
processes, (5) the relatively small amount of power required, 
and (6) the adaptation of the industry to small-scale methods, 
there being little economy in large plants because of the 
nature of the machinery and the processes.” ™ 

The drift of the cotton manufacturing industry into 
the Carolinas, Georgia and Alabama can be attributed 
to the comparative advantages offered the industry 
by these southern states. These advantages which 
enable savings on the basis of cost differentials con- 
sist chiefly of cheap labor, less strict labor laws, low 
taxes and other special inducements, nearness to raw 
material, abundant water power and proximity to a 
reliable coal supply. Both relocations and expansion 
of the operations of existing northern plants have been 
largely responsible for the increased spindle activity 
in the south.*® 


10. In a supplementary type of industry such as 
the manufacture of tobacco products whose major cost 
is labor (as high as 40%) of which more than half is 
supplied by female employment, manufacturers would 
seek locations near other industries where they would 
be asssured of a ready supply of female labor. Thus, 
it is said, for example, that tobacco factories have 
tended to move from the New York City area to 





% Ibid., p. 291. 

3 (a) How to Promote Community and Industrial Development 
(Supplement) by Frederick H. McDonald (1938), pp. 239-258. 

(b) The Flight of Capital and Industry from Massachusetts, a 
study made for the Pennsylvania Manufacturers’ Association, by 
Warren F, Doane (1935). 

(c) Unemployment and Prospects for Reémployment in Massa- 
chusetts with Particular Reference to Manufacturing Industries, 
Graduate School of Business Administration, Harvard University, by 
Donald H. Davenport and John J. Creston (1936). 
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towns in New Jersey where they could supplement 
metal or chemical plants and have a plentiful supply 
of cheap female workers always available. More 
recently, this trend from the New York City market 
area has been accentuated by the tendency for manu- 
facturing, excepting that of cigars, to concentrate near 
the raw material where there is, also, a cheap labor 
supply. 


11. Similarly, the manufacture of silk has been 
called a parasitic or supplementary industry. Its 
plants have been located with reference to (1) major 
markets (Philadelphia, New York) and the ports of 
entry for raw silk (Philadelphia, New York), and (2) a 
plentiful supply of woman and child labor. The latter 
factor probably accounts for the spread of the industry 
from its original center, Passaic, N. J., into Pennsyl- 
vania near the coal mines, steel mills, and other heavy 
industries, and also into other towns in New Jersey, 
and Connecticut as well as into New York City. 


12. The drift of the heavy chemical industry from 
New York City to its environs, particularly New 
Jersey, since the early part of the century is attributed 
to the necessity for controlling fumes and odors, the 
danger of explosion and the fire hazard, the difficulty 
of waste disposal, the need for large plots of land for 
one-story factory expansion, and because of the diffi- 
culties involved in complying with the city zoning 
ordinances. 

13. The location of flour mills depends primarily 
upon three factors: (1) source of grain, (2) location 
of consuming centers, and (3) transportation facilities 
and rates. Thus Buffalo, the leading center of the 
East, is at the eastern end of the Great Lakes, down 
which the grain is transported from the terminal ele- 
vators at the head of the Lakes. Buffalo is also con- 
tiguous to the large consuming markets of the great 
industrial centers. The importance of freight rates 
in locating the flour-milling industry is brought out 
aptly by Professor Landon in the following: 

“On the whole, both wheat and flour have been transported 
from the grain regions to the East at the same rates, in spite 
of the fact that it is said to cost about 25 per cent more for 
the railway to haul flour. This condition has existed because 
millers in the East said they could not compete otherwise 
with those of the West, who in turn claimed that they could 
not sell flour in the East in competition with eastern millers 
unless they had a rate on flour the same as that for wheat. 
In addition, the railways, in competing with each other for 
traffic, have given manufacturing-in-transit privileges to mill- 
ers located at intermediate points. Thus, wheat may move 
under a special through rate from Minneapolis to Philadelphia 
for example, and a miller at Indianapolis may unload it, mill 
it, and ship the flour to Philadelphia under the original 
through rate. Milling points throughout the East are thus 
equalized, and flour milling is widespread as a result. Break- 


fast cereals are also manufactured under such privileges and 
move on to markets under rates applying to wheat.” ™ 





% Landon, op, cit., pp. 312-313. 
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E. Classification of Industry 
1. Usefulness of Classification 

The foregoing observations suggest two generaliza- 
tions which are important to a study of this kind, 
namely: (1) The relative significance of the several 
industrial cost factors (as locational determinants) 
varies with the type of industry selected for consid- 
eration. (2) The degree of relative mobility ** of a 
plant varies with the type of industry. Thus, it be- 
comes apparent that before the influence of taxes upon 
the location of industry may be determined, a classifica- 
tion of industry would be necessary. Such a class- 
ification would enable an identification of each type 
of industrial activity in terms of the two general 
points given above. Thereupon, the question as to 
the influence of taxes upon location may be asked with 
particular reference to those industries whose cost 
structures indicate a likely possibility that the tax cost 
is of some significance in relation to other costs as an 
influence in decisions as to location; and also with 
particular reference to those industries whose cost 


structures suggest a relatively high degree of plant 
mobility. 


2. Suggested Classification 


Industrial activities, broadly defined, include those 
of the (1) farm, (2) forest, (3) mine, (4) factory, and 
(5) the service establishment. Of these rough cate- 
gories the plants or the units of enterprise included in 
the first three must concentrate their locations about 
the natural resources that are to be exploited. Plants 
of these primary industries, once established, would 
be relatively immobile, being anchored to the land by 
the geographic, geological or other physical factors 
which had determined their original locations. Such 
plants would be relatively less sensitive ** to changes 
in tax policy. Location of the farm and its choice of 
crop or other line of produce for specialization depends 
largely upon the nature of the soil and the climate. 
The location of the sawmill and the planing mill de- 
pends upon the location of suitable timber resources. 
The location of mining or other extractive industries 
depends upon the location of the deposit and the grade 
of ore or stone. Similarly, the location of fisheries 
depends upon the location of fertile fishing grounds. 

Once established, also, units engaged in the produc- 
tion of essential services (category 5) tend to be ren- 
dered immobile and, therefore, insensitive to changes 
in tax policy. As was pointed out above in connection 
with this type of industrial activity, such enterprises 
are anchored to the area or areas in which they have 





% “*Mobility’’ in this sense, may be broadly interpreted to mean 
either: the feasibility of effecting a successful relocation, or the 
availability of the opportunity to choose a new location from a 
number of situations, all of which offer roughly similar advantages 
to the particular industry. 


% “‘Sensitive,’’ i, e. reactionary in terms of plant migration. 
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established good will. Further cause for such an 
establishment to be insensitive to changes in the tax 
cost may be found in the fact that the competitors oi 
the establishment are probably subject to equal handi- 
caps from the same tax policy and, therefore, almost 
invariably, it may be expected that the tax is shifted 
into the price charged for the service. 


3. The “Factory” Category 

The industries of category 4 (“factory”) may be 
designated secondary industries, being related to a 
primary industry of any one of the first three cate- 
gories given above.*® The location of the plants of 
secondary industries (of category 4) is likely to be 
dependent upon either the source or sources of raw 
material or upon the location of the market, or it may 
depend upon both of these basic factors, attaching 
equal or varying weights of importance to each. It 
should be expected therefore that, frequently, trans- 
portation facilities and rates would have marked influ- 
ence upon the location of these plants. It might be 
anticipated also that there would be more opportunity 
for the exercise of choice in the location of such plants. 
This is due to the likelihood that several situations 
may appear to be well suited to the purposes on the 
basis of the two major cost considerations: raw mate- 
rial and market. 

The relative mobility of a plant of the “factory” 
category depends upon the nature of the industrial 
cost structure of the particular plant. 

Thus, it is manifest that no summary statement of 
practical significance can be made regarding either the 
mobility or the locational determinants of industrial 
plants of the “factory” category such as were made 
above for the plants of the other categories. In both 
of these respects, variation is likely to occur from one 
type of manufacture to another, and indeed, in some 
cases, from one individual plant to another. Never- 
theless, it is in the location of the industrial unit of 
this group that the influence of taxes is most apt to be 
of some significance. It is apparent therefore, that a 
more intensive classification is necessary for the indus- 
try included in this category in order that the many 
component sub-classes might be separately identified 
with reference to their locational determinants and to 
their relative degrees of plant mobility. 

Of the “factory” group, it may be said that the loca- 
tional requirements of one class of industries are of 
a more general nature and as such can be satisfied 
by conditions existing more or less uniformly over a 
wide area; whereas, the locational requirements of an- 
other class of these industries can be met only by a 
peculiar or special combination of locational advan- 





% “‘Secondary,’’ i. e. in the sense that they process or further re- 
fine for consumption the raw materials which they receive from the 
primary industries (farm, forest, mine), 
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tages in terms of cost factors which exists only in a 
few selective areas similar to that under which the 
given industry now operates. The industries of the 
former class would be relatively mobile; *° but the in- 
dustries of the latter class would be relatively im- 
mobile. Logically, therefore, it is to be expected that 
the influence of taxes would be of more significance 
in the location—new, or in the location of a branch 
plant in expansion, or in the relocation of industries 
of the former, mobile class of the “factory” category. 

Plants engaged in the manufacture of light metal 
products, standard pieces of clothing, textiles, tobacco 
products, boot and shoe *? and other leather products, 
flour, breakfast cereals, light chemicals and pharma- 
ceutical products would probably be included in such 
a classification. 

Further, it is reasonable to expect that the smaller 
and newer establishment would be more mobile, and, 
therefore, more subject to the influence of taxes in 
location matters than the larger and older establish- 
ment, which represents a large investment of capital 
that has been “sunk” in a given location. Similarly, 
the company that rents its land and buildings should 
be relatively more mobile and, therefore, more sensi- 
tive to changes in the comparative tax cost. Having 
no investment in land and buildings, it might have no 
ties to hamper its moving. 


F. Plan for the Determination of the Influence 
of Taxes Upon Industrial Location 


Thus, in the light of what has been said in the dis- 
cussion to this point, the most practical and the most 
scientific approach to the problem of determining the 
influence of taxes upon the location of industry appears 
to require some such procedure as that outlined below, 
involving four major steps or phases: 


(1) Broad classification of industry in each of the 
potentially competitive states into the five major cate- 
gories mentioned above (farm, forest, mine, factory, 
service) or some other such groupings as may be 
adopted after a technique has been more fully developed. 





‘© And it would be sound to reason further: the degree of mobility 
of a given plant of this class should be higher or lower depending 
upon whether the profit margin were small or large, and depending 
upon the type of market in which the manufactured product was 
sold. If the market were highly competitive the given plant would 
be more sensitive to tax or other cost changes, etc. 

“Certain types of shoe manufacturing, the industry in which 
most removals have occurred, are transient and unstable in char- 
acter, and very susceptible to any influence that may increase the 
cost of production, consequently they are easily induced to move.’’ 
Final Report of the Commission on Interstate Codperation to the 
General Court Concerning the Migration of Industrial Establish- 
ments from Massachusetts, pp. 29-30. June, 1939. 

In a study made by the Policyholders Service Bureau of the 
Metropolitan Life Insurance Company entitled Industrial Migration 
in the New York City Region, 1926-’27, it was found that 408 plants 
had moved away from the 74 cities included in the Region during 
the period. Of these, 107 moved to new locations in the Region. 
Of the remainder, there were 173 plants whose new locations were 
known. Of these, 63 were plants engaged in the manufacture of 
textiles and their products, and 49 were plants engaged in the man- 
ufacture of leather and its products. 
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(2) Intensive classification of those industries fall- 
ing in the “factory” category of each state.*? 

(3) Statistical analysis of the trends and fluctua- 
tions of the sub-classes of industry of the fourth cate- 
gory in each state in order to determine which type 
of industrial plant each state is either gaining or losing.** 

(4) Intensive cost analyses, concentrating first 
upon the cost structures of those industries which the 
state appears to be losing in order to determine the 
factors contributing to such losses. This would prob- 
ably involve a study of the comparative advantages 
offered these particular industries by the competitive 
states. The comparative advantages offered those 
industries in such states would be disclosed in terms 
of average cost per unit of output of such factors as 
raw materials, transportation, sales, rent, power, sal- 
aries, wages, taxes, insurance, etc.** 

(5) Field work, the purpose of which would be to 
obtain reasons for the choice of each “location-new,” 
relocation, or branch plant location in or outside the 
indicated state. This would involve, of course, the 
preliminary step of securing the names and addresses 
of the plants of such locations. Reasons should be 
obtained for new locations within as well as without 
the state lines for only by embracing the good along 
with the bad industrial features of the state can its 
competitive position with reference to particular 
industries be approximated. 


1. Discussion of the Suggested Plan 


As the reader, no doubt, will have noticed, the 
suggested plan employs the approach used by Pro- 
fessor Shoup * and by Charles E. Murphy * in their 
studies. It also involves the statistical method of 
analysis used by Israel Stiefel of Pennsylvania and 
others.*7 The procedure outlined above calls for a 
combination of these methods, each supplementary 
to the other. It would be more fully effective, if 
concerted action along these lines could be undertaken 
by all industrial states, but this is, perhaps, a counsel 
of perfection. Nevertheless, it would be to the advan- 
tage of each state to codperate in this plan, for only 
by such means could it be enlightened as to its com- 
petitive position with reference both to industry in 
general and to industry in particular. 

With such information on hand the legislators of a 
state could then formulate a tax policy with confidence 
and with insight as to the effects of such a tax policy 
upon the competitive industrial position of the state. 





42 Comparison of the findings of such classification for each state 
should identify those states which may be considered potentially 
competitive by disclosing concentrations of similar industries. 

438 Thereby identification of states which are actually competitive. 

** Both the analysis of trend (3) and of costs (4) for particular 
industries should be broken down in terms of districts or towns of 
the states wherever a local concentration of the industry appears. 

# See Shoup, op. cit. supra. 

# See Murphy, op. cit. supra. 
47 See various studies cited, supra. 
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The data obtainable from this method of industrial 
survey would be of the greatest help to intelligent 
legislation in general, for it would serve not only in 
the formulation of an industrial tax policy but also 
in the formulation of other laws regulating and en- 
couraging industry which affect industrial costs in 
the state, such as workmen’s compensation charges, 
public utility services and rates, labor laws, zoning 
ordinances, and other restrictive rules. Such data 
would likewise serve to guide in the allocation of state 
appropriations for public improvements, etc. 


2. Application of Plan to Hypothetical Case 

Thus, if the statistical analysis of industrial trends 
shows, for example, that cotton manufacture is declin- 
ing in State A but expanding in State B, investigation 
of the underlying causes of these trends might show: 
40 per cent of the losses of the cotton textile industry 
were bankruptcies, 20 per cent had been merged with 
other companies, and 40 per cent had relocated outside 
State A during the period under study. Of these 
40 per cent, 25 per cent located in State B, and 15 per 
cent in State C. The cost analyses in States A, B and C 
of the cotton textile industry, which would have been 
kept up to date, would disclose discrepancies in one 
or more of the cost factors, the weight of which would 
probably be in favor of States B and C. Such a com- 
parison of costs, no doubt, would do much toward ac- 
counting for the migrations from, and the failures in 
State A of the cotton manufacturing industry during 
the period. This comparative study, however, would 
be further supplemented by the actual opinions ex- 
pressed by those cotton manufacturers who had re- 
located outside State A and by such opinion as can be 
obtained from manufacturers that had failed. 

Thereupon, the state authorities in conjunction with 
the local authorities would look to the weaknesses of 
State A as exposed in the analysis of the trend and its 
causes in the cotton textile industry. 

If the presence of the industry in the state is desir- 
able, if it is important to the general welfare of the 
people of the state, repair of the weaknesses in the 
competitive position of the state with respect to this 
particular industry must be undertaken speedily, un- 
less these weaknesses consist of natural disadvantages 
which can not be eliminated by state or local legisla- 
tive action. If the latter is the case, the state had best 
concern itself with the improvement of its competitive 
position with respect to those industries which are 
more suited to its natural conditions.** 

Thus, by such investigation of a given state’s com- 
petitive position with reference to particular indus- 





48 ‘*‘What shifts are due to very basic causes and what shifts are 
due to conditions which we can control or direct?’’—Question by 
Commissioner Miller at the meeting of the Joint Legislative Com- 
mittee on Industrial and Labor Conditions, Capitol Building, 
Albany, New York, July 30, 1940, Senator Irving M. Ives, Chairman. 
(Stenographic Report of Proceedings.) 
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tries, principally those which show by statistical 
analysis a declining trend, and by the compilation of 
actual reasons explaining the choice of the new loca- 
tions for the plants in these industries, the influence of 
taxes as a locational determinant can be approximated 
with reasonable certainty.*” 


G. Conclusion 


The existence of the present national emergency 
will, no doubt, suspend the normal trend of interstate 
emigration and immigration of industry. Industries 
primarily and indirectly engaged in serving defense 
requirements may be expected to operate at full plant 
capacity even in states regarded as relatively unfav- 
orable in more normal times. 

Nevertheless, the acceptance of the national emer- 
gency as a reason for shelving or postponing the quest 
for reliable data as to the causes of industrial migra- 
tion would be an unwise and shortsighted policy. On 
the contrary, this is the time when investigation along 
this line should be intensified by state legislatures, 
tax and industrial commissions, and unofficial bodies. 
There are two important reasons why this should be 
so: (1) Although the volumes of production may 
greatly increase, after meeting the exorbitant demands 
of unionized labor, increased costs of raw materials, 
increased costs of operating, and, above all, the un- 
precedented burden of necessary exactions by the na- 
tional government, there will be little net income left 
for the owners or stockholders. All possible alleviation 
of the state and local tax and [Turn to page 640] 





49 In Massachusetts and in New York study along these lines has 
been advanced in recent years. Of the seven recommendations,’ 
made by the Massachusetts Commission on Interstate Codéperation in 
its Final Report to the General Court the following three indicate 
the recognition by that body of the soundness of and the need for 
industrial analysis of this nature: 


(1) “‘That the proper officials in the other five New England 
States be urged to study their industrial gains and losses and the 
reasons for them, preparatory to the development of a regional 
policy in regard to such matters.’’ 

(2) ‘“‘That new industrial establishments be required by law to 
register with the Department of Labor and Industries before be- 
ginning business in this Commonwealth, and that such establish- 
ments going out of business or removing from the Commonwealth 
give notice of such action to the Department.”’ 

(3) ‘“‘That in adopting additional labor and industrial legislation. 
due regard be given to the status of such legislation in competing 
states.’’ 

* “Final Report concerning the Migration of Industrial Establish- 
ments from Massachusetts.’’ pp. 42-43, June, 1939. 

On July 30, 1940, in Albany, New York, broad plans were drawn 
up preparatory to an extensive study of industrial and labor con- 
ditions in New York State at a meeting of the Joint Legislative 
Committee on Industrial and Labor Conditions under the chairman- 
ship of Senator Irving M. Ives. The procedure adopted by this 
Committee involves the codperation of the New York State Planning 
Division and is roughly similar to that set forth above. 

The study planned at this meeting consists of two main phases: 
(a) the quantitative study (trends) and (b) the qualitative study 
(reasons for choice of new location). The latter phase involving 
the compilation and analysis of expressed causes of specific indus- 
trial locations is to be supplemented by the cost analyses of major 
New York industries being made at the present time by the State 
Planning Division, Dr. M. P. Catherwood, Chairman. 

Proceedings of the meeting of the Joint Legislative Committee 
on Industrial and Labor Conditions, Capitol Building, Albany, New 
York, July 30, 1940. Senator Irving M. Ives, Chairman. 

Preliminary Report, Industrial Studies of the State of N. Y. by 
the Executive Department. Division of State Planning, Albany, 
New York, July, 1940. 














HE 1941 LEGISLATURE of Colorado enacted 
an “Administrative Code of 1941,” the most 
sweeping provisions of which authorized com- 

prehensive reorganization of revenue administration 

under one “Director” to be named by the Governor 
and approved by two-thirds of the senate. For operat- 
ing purposes the act became 
effective July 1 of this year. 
The Department of Reve- 
nue took over administrative 
functions relating to all taxes 
authorized by the state ex- 
cept for certain activities in- 
cident to handling death, gift, 
corporation capital stock taxes, 
and certain locally enforced 
measures. It also assumed 
partial responsibility for su- 
pervising local tax adminis- 
tration functions.’ In addition 
the law charged the De- 
partment with “collecting” 
numerous other revenues, in- 
cluding fees for practically 
all licenses, permits, and spe- 
cial services—of which the 
state has a large number. 
Even before Mr. F. R. 
Carpenter * took active charge 
as Director of Revenue, he 
had arranged with experi- 
enced consultants * to aid in 
working out a plan of opera- 
tions. The planning “team” went to work in Denver 

June 2 and 3 and were thus forced to plan and set up 

administrative machinery in less than one month. 





* Director, Bureau of Business Research, University of Kentucky, 
Lexington, Ky. 

1 However, equalization and utility assessment jobs are still to 
be within the purview of the civil service Tax Commission. 

2 Formerly Director of Grazing in the federal Department of the 
Interior. ‘‘Farry’’ Carpenter, as he is generally known, is a grad- 
uate of Princeton and of the Harvard Law School. Although without 
tax administration experience, he is peculiarly equipped for his job, 
both by nature and by extensive local and federal administrative 
experience. 

3The writer was assisted in this work by Messrs. Dansie and 
Christensen of the Utah Tax Commission, Mr. Sowers of the Uni- 
versity of Colorado, and Mr. Harold Singer, a recent graduate of 
the same institution. Some of these were inexperienced in installa- 
tion work. 
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Structurally, the plan designed ditfers from plans 
operative in other states in a number of respects— 
most of them dictated by the statute or by other local 
conditions. Primary line responsibility for discharg- 
ing the obligations of the Department is lodged in 
two divisions, one of which is in charge of all audit 
and other technical tax work 
and the second in charge of 
all administrative routine— 
both for the Department of 
Revenue functions and for 
those of outside agencies. The 
former includes three units, 
a legal entity (as required 
by statute), a bureau of motor 
vehicles (in four sections), 
and a bureau of taxation (in 
which are three tax sections 
with an integrated audit pro- 
gram). The division of ad- 
ministrative services provides 
for sections handling mail, 
cash, accounts, collections, 
proving, files, and miscellan- 
eous services. 

In addition, there is a gen- 
eral staff service and a general 
fiscal and personnel agency. 
The former handles statistics, 
general research, and pub- 
licity under the direct over- 
sight of the director. The 
latter is similarly in charge 
of the Department’s budget, the costing, the pur- 
chasing, the stenographic pool, the personnel and 
payroll work, and like functions. These two units, 
however, are essentially housekeeping and staff ac- 
tivities. The actual handling of tax work, as already 
indicated, is centered in the two divisions previously 
described. 

One limiting factor under the Colorado constitu- 
tional civil service set-up is the possibility of securing 
personnel fitted for the peculiar requirements of a 
modern tax department. However, with the codpera- 
tion of the Civil Service Commission, though no spe- 
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cial examinations have been offered (save for auditors 
and field collectors), competent men have been ob- 
tained for four key positions. One is George Peak,** 
chief of administrative services, who has had con- 
siderable administrative experience in the tax depart- 
ments of Kentucky and Louisiana as well as elsewhere. 
A second is Harold Hurst, chief of staff services, like 
Peak a graduate of the University of Denver, who 
till recently was in private finance study work in 
Ohio. The third is the fiscal agent, Mr. Dieter, long 
The 
fourth is James Byrd, who for many years has been 
an accountant in one of the outstanding Denver firms 
of certified public accountants. The deputy director 
has not been named at the time this is being written. 
All these gentlemen are provisional civil service ap- 
pointees. They must take competitive examinations 
within six months from July 1.4 


known as an able Denver business executive. 


Each must stand 
first on the examination or be replaced. 

Another problem confronted by the Department— 
and not yet entirely solved—is that of handling the 


*a Mr. Peak will be remembered by our readers as the author of 
the excellent study, ‘‘Motor Fuel Tax Refund Administration in 
Colorado,’’ in our June, 1940 issue. 

‘Indeed, all appointive Colorado administrative employees save 
three legally ‘‘confidential employees of the Governor’s office,’’ of 
which the Director of Revenue is one, must be civil service ap- 
pointees. Since this was written, the Civil Service Commission has 
withdrawn its approval of the provisional appointments and has 
certified for the auditing and chief administrative positions two 
attorneys who qualified on examinations for some positions existing 
before the reorganization legislation. 


New Edition on Press .. . 


Income, Estate and 
Gift Tax Provisions of 


THE INTERNAL REVENUE CODE 


In one handy volume, for convenient desk 
and “brief case” use, the full official texts of 
the more important provisions of the Internal 
Revenue Code, as amended by the Revenue 
Act of 1941. Sections reproduced cover the 
income, excess profits, capital stock, trans- 
fers to avoid income tax, estate and gift 
taxes. Tables, findings lists, index, provide 
quick reference to every section. 


About 290 pages, heavy paper 
cover. Price: $1 per copy. 


IV rite for your copies today. 


COMMERCE CLEARING HOUSE; ING., 


LOOSE LEAP SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 


MUNSEY BLDG. 214 N. MICHIGAN AVE, 
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numerous collections of petty amounts for other state 
agencies. One provision of the statute prohibits col- 
lection of any money by persons who have to do with 
audit work. Another authorizes deputization of other 
departments under certain circumstances. The De- 
partment has been forced for lack of time to deputize 
certain licensing agencies and in effect has authorized 
them to mix policing with collecting functions. There 
seems to be no great technical problem involved in 
working out of this anomalous position; but, unless 
it is done promptly, there may be considerable polit- 
ical difficulty. 

Still a third administrative issue of significance is 
that of securing a larger audit staff and a reduced 
collector staff. There have been about thirty or forty 
of the former and nearly a hundred and fifty of the 
latter. Adjustment will be made in this distribution. 
It is contemplated that competent auditors will prove 
scarce. 

Notwithstanding these and other unsolved, or only 
partially solved, problems the Colorado Department 
of Revenue promises to take its place among the 
successful state tax administrations.’ If this good 
omen is borne out by subsequent developments, the 
integrated and successful department will replace one 
of the most scattered tax administrations still re- 
maining January 1, 1941, in any state. 


Community Property and Joint Returns 
[Concluded from page 590] 


It is easy to work up a case for the economic allevia- 
tion of marriage, for the nobility of the family, and 
for the birth of the very population whose freedom 
and happiness so much of present taxation is intended 
to assure. At least, the community property states 
will not complain. The tax privileges they have en- 
joyed will still be theirs; the noncommunity states 
will only have created the same privileges for them- 
selves. True, there will be a cost, but that cost will 
be spread evenly over all. 


Growth Corporations under the 
Excess Profits Tax Law 
[Concluded from page 582] 

excess profits net income in the first three years of its 
base period may obtain a higher excess profits credit than 
a company with consistent higher earnings in all four 
years of its base period. A slight shift in income from 
one year to another will upset the balance and yield tax 
benefits where the shift in income results in an excess in 
the second half of the base period. And so on, a veritable 
hodge-podge of incongruous computations, the results 


at first startlingly incredible but, nevertheless, within 
the purview of the section! 





5In the light of developments alluded to in note 4, the optimistic 
note may be open to question. 













tic 


Oregon 
Special Tax Commissions 


In 1925 a commission was created consisting of the 
State Tax Commission with membership as follows: 
one member of the Senate appointed by the President 
thereof, one member of the House appointed by the 
Speaker of the House, one citizen of the state to be 
appointed by the President of the Senate, and one 
appointed by the Speaker of the House. The group 
was to serve for the ensuing biennium, with power to 
make such investigations as necessary to remedy the 
unequal assessment of property throughout the state, 
and to devise a plan whereby the money needed for 
state purposes might be secured by indirect taxation. 
A report was required to be filed with the Secretary 
of State not later than October 1, 1926, and the com- 
mission was directed to prepare such bills for introduction 
to the legislature of January, 1927, as would carry its 
recommendations into effect. (General Laws of Oregon, 
1925, Senate Joint Resolution No. 17.) 


Report: 

1925 Report of the Special Tax Investigating Committee, 
64 p. 

Since no enactment resulted from the work of the 
commission of 1925, a new commission was created in 
1927, known as the “property tax relief commission,” 
with power to make investigations and recommenda- 
tions with respect to special or indirect methods of 
taxation for relieving the tax burden on real property. 
This commission was largely responsible for the cor- 
poration excise tax law of 1929 and, in part, for the 
intangibles and personal income tax laws of the same 
year: Ch. 427, p. 617; Ch. 429, p. 636; Ch. 448, p. 678, 
Oregon Laws, 1929. (General Laws of Oregon, 1927, 
House Resolution No. 21.) 

Report: 

1929, Report of the Property Tax Relief Commission, Jan. 1, 
1929, 75 p. 

In 1931 a select committee was created, with au- 
thority to investigate and report to the next regular 
session of the legislature their findings and recom- 
mendations for, or against, a system for assessing 





* Continued from the September issue. 
** Assistant Professor of Law and Librarian, Cornell Law School, 
Ithaca, N. Y. 
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municipal utilities and such necessary legislation as in 
its judgment was required for the proper management 
and safeguarding of public interests in all public utili- 
ties. A written report, with findings and recommenda- 
tions for consideration by the next regular session of 
the legislature, was required. (Oregon Laws, 1931, 
House Joint Resolution No. 24, p. 894.) 

Report: 

1932, Report of the Committee on Assessment and Taxation of 
Municipal Utilities, Dec. 1, 1932, 40 p. 

On January 16, 1936, the Governor appointed a special 
tax committee to study timber taxation and make recom- 
mendations for consideration by the Legislature. 
Report: 

1937, Oregon’s Timber Taxation Problems, Jan. 20, 1937, 
(1) + 3—40 p. 

In 1937 a special commission of seven members, 
designated as the “Interim Commission on State and 
Local Revenues,” was created and directed to study 
the needs and the ways and means of raising revenues 
required for social security and other governmental 
purposes, and to determine an equitable distribution 
of such revenues between the state, the several counties 
and other governmental units. This commission was 
directed to report to the Governor and to the Legis- 
lative Assembly, meeting in January, 1939, and to 
submit measures embodying its recommendations. 
(General Laws of Oregon, 1937, House Joint Resolution 
No. 21, p. 867.) 

Report: 


1939, Report of the Interim Commission on State and Local 
Revenues, Jan. 30, 1939, 47 p. 


State Board of Equalization 


In 1872 a State Board of Equalization consisting of 
three members to be elected in Joint Convention of 
the Legislature was appointed to inquire as to the 
mode and manner in which the assessors and collectors 
operated and to examine the assessments to make sure 
they were equal and uniform and to adjust valuations. 
The Board was to make an annual report to the Governor. 
(Laws of Oregon, 1872, p. 106; approved October 25, 
1872.) However this act was repealed by the Laws 
of Oregon, 1874, p. 4. 

Reports: 
1872-73; 1873-74. 
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Board of Commissioners to Examine 
Assessment and Taxation 

In 1885 seven men were appointed as commissioners 
to examine assessment and taxation. They were dele- 
gated to investigate the whole subject of assessment 
and taxation and to formulate and submit such laws 
or amendments, to provide a uniform and equal listing 
of property for purpose of taxation, and to continue in 
session not longer than 60 days. They were to sub- 
mit a report to the Governor. (Laws of Oregon, Special 
Session, 1885, p. 26; approved November 25, 1885.) 
Report: 


1886, Report of the Board of Commissioners to Examine 
the Matters of Assessment and Taxation, Feb. 20, 1886, 88 p. 


State Board of Equalization* 

In 1891 a State Board of Equalization was set up of 
a member from each judicial district to be elected by 
members of each judicial district. They were to equalize 
valuation of property as assessed in different counties. 
(Laws of Oregon, 1891, p, 182, approved February 21, 
1891.) This State Board of Equalization was abol- 
ished by Laws of Oregon, 1898, p. 15, approved October 
13, 1898. 


Board of Commissioners 

A commission was created by the Oregon legisla- 
ture in 1905 for the purpose of examining and report- 
ing on the assessment and taxation of property, the 
collection of revenue, and the framing of laws on that 
subject to be submitted to the legislature at its next 
regular session. It was also to examine the whole 
subject of assessment and taxation and the collection 
of taxes and to make a tax code for the State of Oregon. 
It was ordered to make its report on or before July 1, 
1906. (General Laws of Oregon, 1905, Ch. 90, p. 170.) 
Report: 

1906, dated June 30, 1906, Salem, 1906, 382 p. 

The Board of Equalization in Oregon is a county 
unit, each county board having the duty of correcting 
the assessment rolls prepared by the assessors in their 
several counties with power to raise or reduce the 
assessor’s valuation of property and to assess prop- 
erty omitted by him. (The history and background 
of such boards is found in the following statutes: 
Laws of Oregon, 1853-54, p. 384; 1870, p. 52; 1907, Ch. 
266; and 1913, Ch. 184.) 


Board of State Tax Commissioners 

In 1909 a Board of State Tax Commissioners was 
created with the duty of assessing public service and 
utility properties for taxation, equalizing inter-county 
valuations for state tax apportionments, and exercis- 
ing general supervision over the system of taxation 
and collection of revenues throughout the state. Said 





* “‘We have no reports and find no record of their publication.’’— 
Letter from the Oregon State Library, Salem, Oregon, dated August 
20, 1941, 








October, 1941 


board was composed of the Governor, Secretary of 
State, and State Treasurer as ex-officio members, and 
two commissioners appointed by them. It was re- 
quired to report to the legislature at each regular session. 
(General Laws of Oregon, 1909, Ch. 218, p. 345.) 


Reports of the Board of State Tax Commissioners 
Place & Date No. of 


Year Period Covered of Pub. Report Paging 
1911 Dated Dec. 31,°10 Salem, ’11 Ist (3)+5-136 p 
1912 = Fes. 1, °12 2% "42 2d 95 p 
1913 << ee Prelim. to 2d 39 p 


State Tax Commission 

In 1913 the name of the Board of State Tax Com- 
missioners was changed to State Tax Commission 
without material modification of powers and duties. 
Section 48 of the law specifies that the State Tax Com- 
mission shall succeed to the records of the Board and 
the acts and proceedings done and performed by the 

soard of State Tax Commissioners shall be the acts of 
the State Tax Commission. (General Laws of Oregon, 
1913, Ch. 193, p. 359.) 

Amendments changing the personnel and purposes 
were made by the General Laws of Oregon, 1917, Ch. 
236; 1927, Ch. 277; 1929, Ch. 427, 448, 465, 466; 1931, 
Ch. 335. The State Tax Commission finally became, 
in 1929, a body of three appointed commissioners, 
with additional powers and duties over the adminis- 
tration of the property tax in the several counties. It 
was also charged with the duty of administering the 
personal income, corporation excise and intangibles 
income tax laws. 

In 1937 the State Tax Commission was directed to 
make a study and recodification of the Laws of Oregon 
covering assessment and collection of taxes of real 
and personal property. It was also directed to report 
the same to the next regular session of the legislature. 
(Oregon Laws, 1937, Ch. 393, p. 575.) 


Reports of the State Tax Commission 


Place & Date No. of 
Year Period Covered of Pub. Report 


Paging 
1915 For 1913-14 Salem, '15 3d 79 p 
1917 _ "17 4th 62 p 
1919 sis "19 5th 78 p 
1921 wi "2 6th (2)+3-42 p 
1923 vs °23 7th (2)+-3-48 p 
1925 For 1923-’24 <a ‘25 8th 58 p 
1927 ** 1925-"26 Si “ae 9th 52 p 
1929 ** 1927-'28 ns *29 10th 66 Dp 
1931 ** 1929-"30 = 31 11th 78 p 
1934 34 12th 87 p 
1937 n.p., n.d. 13th 70 p 
1939 eS 14th (1)+71 p 


Tax Supervising and Conservation Commission 
In 1919 a Tax Supervising and Conservation Com- 
mission * was created in each county with a popula- 





* “The first act setting up a tax supervising and conservation com- 
mission was passed by the Oregon Legislature in 1919. After func- 
tioning one year the first commission reported to the Governor that 
it was unable to accomplish any results because it could act only 
in an advisory capacity. As a result the 1921 Legislature enacted 
a new law (Chapter 208, Oregon Session Laws 1921), which act 
gave this commission very definite and real powers over the budgets 
of all the tax levying bodies in counties having a population of 
more than 100,000, which restricted it to this county.’’— Letter from 
the Tax Supervising and Conservation Commission, Multnomah 
County, Portland, Oregon, date March 23, 1938. 















we wee “fe 


October, 1941 











tion of over 100,000, such commission having advisory 
jurisdiction over all county boards, school boards, and 
all other municipal corporations that have power to 
levy taxes on property within the county. The com- 
mission was directed to advise the several tax levying 
bodies in the county to lay a tax in accordance with 
the findings of the commission, but such power was 
advisory only. (General Laws of Oregon, 1919, Ch. 
375, p. 662.) 


Report of the Tax Supervising and Conservation Commission 
Place & Date No. of 


Year Period Covered of Pub. Report Paging 
1921 Dated Mar. 31, ’22 n.p., n.d. 1st 92 p 
1922 ‘* Feb. 1,’23 Portland, n.d. 2d 117 p 
1923 = Mar. 1, ’24 7 is 3rd 109 p 
1924 ae Feb. 14, ’25 a6 i 4th 96 p 
1925 Rig Mar. 25, ’26 /< - 5th 104 p 
1926 m7 Mar. 10, ’27 ae sas 6th 100 p 
1927 ie Mar. 10, '28 at 7th 104 p 
1928 “* Mar. 9,°29 n.p.,. n.d. 8th 112 p 
1929 ‘* Mar. 10, ’30 Portland, n.d. 9th 110 p 
1930 ‘* Mar. 25, °31 n.p., n.d. 10th 112 p 
1931 *  Wraw...25,. °32 vig ae 11th 113 p 
1932 = Apr. 5, ’33 ig <5 12th llip 
1933 ‘* Aor. 5, "34 ae te 13th 106 p 
1934 ‘* Apr. 30, '°35 Portland, n.d. 14th 108 p 
1935 “i May 1, '36 ie i 15th 92 p 
1936 ‘* «6p. 24,.°37 np. nad. 16th 82p 
1937 ts May 7, '38 sy ™ 17th (4)-+5-81 p 
1938 = Apr. 7, '39 24 va 18th (4)-+5-83 p 
1939 ss) Apr. 30, ’40 = 4 19th 4+5-87 p 
1940 ‘* May 20, °41 Us 20th (4)+5-88 p 
Pennsylvania 


Special Tax Commissions 

In 1861 the Governor was directed to appoint three 
commissioners to collect all the acts and statutes of 
the Commonwealth relating to revenue and to suggest 
to the legislature any contradictions, defects and im- 
perfections therein and the mode in which they might 
be reconciled, supplied or removed. It was recom- 
mended to prepare and submit to the legislature new 
acts which they deemed necessary to render the rev- 
enue laws more efficient, equal and clear. A report 
was directed to be made to the legislature before the 
third Tuesday of January, 1862.* 1861 Laws, J. R. 
No. 9, p. 778; approved May 16, 1861.) 

In 1862 the Governor was ordered to appoint three 
commissioners to revise, collate, and digest all statutes 
of the Commonwealth relating to taxation and to pre- 
pare a revised revenue code providing fully for the 
assessment and collection of the revenues of the Com- 
monwealth. They were to designate the property 
which should be subject to taxation and which laws, 
if any, should be repealed. The commissioners were 
directed to have their report printed on or before 
December 1 next following and to report the results 
to the legislature before the third Tuesday in Janu- 
ary, 1863. (1862 Laws, J. R. No. 22, p. 558; approved 
April 11, 1862.) 

Report: 


1863, January 14, 1863, 31 p.; second copy, 35 p. Also in 
1863 Legislative Documents, 1328 p. 





* ‘Have found no mention of report or record of its having been 
printed.’’—Letter from the Pennsylvania State Library, Harrisburg, 
Pa., dated December 9, 1939. 
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In 1867 the Auditor General, Secretary, and State 
Treasurer were directed to collate, revise, and digest 
all the laws relating to taxation, to report contradic- 
tions, omissions and imperfections with recommenda- 
tions for remedying such defects and to designate the 
acts which ought to be repealed. A report was ordered 
to be made to the next legislature containing the results 
of their labors with the necessary bill prepared and 
notes of changes proposed; the report was to be in 
pamphlet form. (1867 Laws, J. R. No. 3, p. 1337; 
approved April 12, 1867.) 

Report: 

90 p. 

In 1881 a commission of twelve was created from 
the legislature, the State Treasurer, President pro tem 
of the Senate, the Speaker of the House, and three 
leading citizens appointed by the Governor to revise 
the revenue laws of the Commonwealth and report the 
result of their action by bill or otherwise to the next 
regular or special session of the legislature. (1881 
Laws, J. R. No. 3, p. 171; approved June 10, 1881.) 
Report: 

1883, House Journal, p. 685-700. 


The 1897 Laws, C. R. No. 2, p. 418, created a com- 
mittee of six members of the legislature to examine 
the state revenue laws and to recommend such changes 
as they deemed desirable and to report the same as 
early as possible to the legislature so that they might 
be acted upon during the session.* 

The 1887 Laws, C. R. No. 11, p. 422, created a com- 
mission of twelve from the legislature and the Attorney 
General, State Treasurer, President pro tem of the 
Senate, Speaker of the House and three persons ap- 
pointed by the Governor to revise the revenue laws 
and report the results of their action to the next regular 
and special session of the legislature and if practicable 
to report a digest of all the state laws for public in- 
formation. Resolution No. 16, p. 425, provided for 
printing 1,000 copies of the report of the joint com- 
mittee to revise the revenue laws for use of the mem- 
bers of the House and Senate. 

Reports: 

1887 House Journal, p. 1467-1483. 

1887 Senate Journal, p. 1079-1096. 

The 1895 Laws, C. R. No. 66, p. 673, directed the 
Auditor General to collect information or data relative 
to the taxation of persons and property and classify 
and tabulate the same as provided for in House Bill 
No. 239 and report the same to the next legislature.** 

The 1909 Laws, C. R. No. 44, p. 944, provided for a 
joint legislative committee of six to consider the cor- 





* “‘We have no record of such a report.’’—Letter from the Penn- 
sylvania State Library, Harrisburg, Pa., dated December 9, 1939. 


** ‘We can find no reference to the report in the Legislative 
Records, or the Auditor General’s annual reports.’’—Letter from 


Pennsylvania State Library, Harrisburg, Pa., dated December 9, 
1939, 
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poration and revenue laws of the state and the practical 
working thereof and to report to the legislature what- 
ever changes were deemed necessary together with a 
draft of the acts necessary to accomplish such changes 
and recommendations. A full report of its findings 
and recommendations was directed to be made in writ- 
ing to the Governor six months before the meeting of 
the General Assembly of 1911. (The 1909 committee 
was extended by the Laws of 1911, C. R. No. 52, p. 1151, 
so that its report was to be made to the General As- 
sembly of 1913.) 

Reports: 


1910, 244 p., with testimony taken before committee, 1172 p. 
1912, 184 p. 


1913, Legislative Journal, v. 5, p. 5606-5664 (same material). 

The Laws of Pennsylvania, Appropriation Acts, 1919, 
Act No. 382 A, p. 229, appointed a Tax Law Revision 
Commission to supervise the revision, amendment, 
and consolidation of the laws relating to assessment, 
levy and collection of taxes for local purposes, and the 
act prescribed the powers and duties of the commis- 
sion. (Laws of 1921, Act No. 398, p. 1077, continued 
the commission for another two years and authorized 
the Governor to appoint two additional members. The 
commission was directed to make a report of its pro- 
ceedings to the Governor at the General Assembly 


of 1923.) 


Report: 
1921, 63 p. 


[In 1921 the Governor was ordered to appoint a com- 
mittee of nine to investigate the alleged inequalities 
of the mercantile tax law and its administration and to 
report with recommendations to the next general session 
of the General Assembly including such drafts of legis- 
lation as it deemed necessary.* (Laws of Pennsylvania, 
1921, C. R. No. 58, p. 1229; approved May 11, 1921.) 

The 1923 Laws, No. 297, p. 750, created a Tax Com- 
mission consisting of seven members to examine the 
laws of the state and other states relating to taxation 
and to investigate systems and methods of taxation, 
particularly with regard to the best methods of equitably 
and effectually reaching all property, avoiding con- 
flicts and duplications, and to prepare legislation to 
carry such methods into effect in Pennsylvania. The 
commission was directed to report to the General As- 
sembly the results of its investigation together with 
such legislative measures as it deemed advisable on 
or before February 1, 1925. The Laws of 1925, No. 
370, p. 685, continued the 1923 Tax Commission for 
two years and provided that the commission should 
continue to investigate the systems and methods of 


taxation and to report to every member of the Gen- 
eral Assembly of 1927. 





* ‘We have only found references to the committee, but have no 
record of the report.’’—Letter from the Pennsylvania State Library, 
Harrisburg, Pa., dated December 9, 1939. 





October, 1941 


Reports: 

1925, Report of the Pennsylvania Tax Commission, iv+ 137 
p., also in Legislative Journal, v. 4, p. 4692-4764. 

1927, Final Report of the Pennsylvania Tax Commission, 


January 20, 1927, iv+131 p., also in Legislative Journal, v. 4, 
p. 5177-5244. 


The 1929 Laws, Res. No. 81, p. 1816, created a legis- 
lative committee of seven to devise ways and means 
of financing the Commonwealth in the future and to 
make a report of its recommendations to the General 
Assembly of 1931. The 1931 Laws, C. R. No. 45, 
p. 1426, continued the preceding committee for an- 
other two years, providing that the committee should 
make a further report to the General Assembly of 1933. 
Laws of 1933 C. R. No. 86, p. 1551, continued this com- 
mittee for an additional two years and provided that 
it should make a further report of its recommenda- 
tions to the General Assembly of 1935. 

Reports: 

1933, Prelim., in two parts, various paging. 

1934, Final, xxii+687 p.* 

In 1937 a committee was appointed to investigate 
and report on the governmental costs of the city and 
county of Philadelphia and to devise ways and means 
of raising revenue and savings in costs of government. 
(1937 Laws, Vol. II, C. R. No. 2, p. 2869.) 

Report: 

1937, Ist & 2nd Prelim., in Legislative Journal, v. 7, p. 8033- 
8044. 

In 1938 a Joint Legislative Committee was created 
consisting of three members of the Senate and three 
members of the House of Representatives to make a 
careful, thorough and impartial investigation of the 
total tax burdens placed upon industry in Pennsyl- 
vania and other industrial and mining states. (Con- 
current Resolution No. 106 adopted by Senate on 
March 8, 1937, and concurred in by the House of Repre- 
sentatives on March 15, 1937.) The 1938 Laws, Special 
Session, p. 110, ratified this act. 

Reports: 


1939, Report of Industrial Tax Survey Committee, (Dent 


Report) 36 p., also in Legislative Journal, v. 7, 1939, p. 
7904-12. 


1939, Joint Legislative Industrial Tax Committee (Dent 
Committee), Supplemental Report, May 25, 1939, 130 p. 


Board of Revenue Commissioners 


In 1844 the president and associate judges of the 
courts of common pleas of each judicial district were 
directed to appoint one person who along with the 
State Treasurer should constitute a Board of Revenue 
Commissioners. The Board would meet in 1845 and 
triennially thereafter for the purpose of equalizing the 
assessments and taxes for the use of the Common- 





* “No further report issued after 1934.’’—Letter from the Pennsyl- 
vania State Library, Harrisburg, Pa., dated December 9, 1939. 
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wealth in the different counties, and of ascertaining 
the fair and just value of the property in the City of 
Philadelphia and the several counties of the Common- 
wealth, adjusting and equalizing the same as far as 
possible. They were required to keep a journal of 
their proceedings and to make a report in conformity 
with the Laws of 1843, Act No. 56, p. 110, creating the 
office of state printer. (Laws of Pennsylvania, 1844, 
Act No. 318, p. 486; approved April 29, 1844.) 


Reports of the Board of Revenue Commissioners 
Place & Date No. of 


Year Period Covered of Pub. Report Paging 
1844-’45* Harrisburg, '45 30 p 
1847-"48 Kia n.d. 16 p 
1850-’51 Dated Mar., '51 n.p., n.d. 12 p 
1853-54 Harrisburg, ’54 16 p 
1856-"57 sy "57 19 p 
1860 ri.p., n.d. 126 p 
1863 ll 108 p 


State Board 


In 1864 so much of Act No. 318 of the Laws of 1844 
which created the above Board of Revenue Commis- 
sioners was repealed, and all the powers granted to 
the board and the duties enjoined upon it were vested 
in a State Board to consist of the Auditor General, 
State Treasurer, and Secretary of the Commonwealth.** 
(Apparently this board was regarded as a Board of 
Revenue Commissioners.) (Laws of Pennsylvania, 1864, 
Act No. 210, p. 218.) 


Board of Revenue Commissioners 


In 1878 the Laws of Pennsylvania, 1844, Act No. 
318, was repealed and the Auditor General, State 
Treasurer, and Secretary of the Commonwealth were 
constituted a Board of Revenue Commissioners for 
equalizing the assessments and taxes for the use of the 
Commonwealth in the different cities and counties. 
The Board was directed to ascertain the fair value of 
property of cities and towns subject to taxation, ad- 
justing and equalizing the same as far as possible. 
They were ordered to meet at least once in three years 
and it was their duty to keep a journal of their pro- 
ceedings and to make a report after each triennial 
meeting to the legislature of the state.1 (Laws of 
Pennsylvania, 1878, Act No. 160, p. 126.) 


Report: 
1878, 10 p. 


* “Soon after the issue of this report there ensued a movement 
on the part of the legislature for repeal of the act creating the 
board. This movement interrupted the preparations of the board 
and caused the commissioners of nearly all the counties to omit 
their returns. No report was made between that of 1844-’45 and 
1847-'48.""—Letter from Pennsylvania State Library, Harrisburg, 
Pa., dated December 9, 1939. 

** “The State Board existed between 1864 and 1878. We have no 
records of published reports, but the board was in existence until 
1878.’"—Letter from the Pennsylvania State Library, Harrisburg, 
Pa., dated January 2, 1940. 





STATE TAX COMMISSIONS 





Board of Finance and Revenue 


In 1923 a Board of Finance and Revenue was created 
in the Treasury Department. This combined the Board 
of Public Accounts, the Board of Revenue Commis- 
sioners and the Sinking Fund Commission, the Board 
of Finance and Revenue exercising all the powers of 
these boards. The Board consisted of the Secretary 
of the Commonwealth, the Attorney General, Auditor 
General, and State Treasurer.* (Laws of Pennsyl- 
vania, 1923, Act No. 274, p. 498; approved June 7, 1923.) 


Department of Revenue 


The Department of Revenue was created in 1927 
and the Governor appointed the Secretary of Revenue 
as its head. This Department was directed to collect 
all taxes and fees payable to the Commonwealth, to 
collect the personal property tax for county purposes, 
to determine the assessed value per teacher-school dis- 
trict, and to study the tax laws of Pennsylvania and 
other states and foreign countries. From time to time 
the Department was to suggest to the legislature 
changes and revisions of the tax laws of the Common- 
wealth and to collect for publication such statistical 
information as might be of interest to the public. Pro- 
visions relating to the creation of the Department of 
Revenue were made effective May 1, 1929. (Laws of 
Pennsylvania, 1927, Act No. 164, p. 207.) 

The Laws of Pennsylvania, 1929, Act No. 176, p. 343, 
directed the Department of Revenue to collect all 
taxes and penalties now collected by the Auditor Gen- 
eral or State Treasurer and the tax on corporations, 
limited partnerships and joint stock associations. It 
was given the power to collect the liquid fuel tax and 
the tax on premiums of insurance policies, stock trans- 
fers, and also the inheritance tax and all the fees for 
licensing and registering motor vehicles and to collect 
or recover all escheatable property. It was given the 
power to hear and determine all petitions for refunds 
of taxes, license fees, or penalties, and to determine 
depositories for state funds and to supervise the receipt 
of incomes payable into the state sinking fund and to 
report to the Governor biennially certain information 
relating to the sinking fund as required by this statute.t 
(This act was amended by the Laws of Pennsylvania, 
1931, Act No. 143, p. 318.) [Continued in next issue] 





1“The Board of Revenue Commissioners existed between 1878 
and 1923. We have no mention of any published report with the 
exception of the one for 1878.’’—Letter from the Pennsylvania State 
Library, Harrisburg, Pa., dated January 2, 1940. 

*“From 1919 to 1938 no separate Treasury Department reports 
were issued (to which department the board was made subordinate). 
Reports are on file in the office of State Treasurer but no printed 
copies were distributed.’’—Letter from Pennsylvania State Library, 
Harrisburg, Pa., dated December 9, 1939. 

+ “The Department of Revenue has never issued any printed re- 
ports. The original reports are filed in the offices of the department 
but no other copies are available.’’"—Letter from the Pennsylvania 
State Library, Harrisburg, Pa., dated January 2, 1940. 



































































































































































































































































































































fALeBInNG SHOP 





Lewis Gluick, C. P. A., Shoptalker 


Cases 


There is a considerable portion of the uninformed 
general public which believes that the prime function 
of taxperts is to reduce their clients’ taxes. Of course, 
all you readers know that this is the most dangerous 
kind of fallacy—a half truth. The function of the tax 
man is to compute the taxes correctly. If the client 
has done so incorrectly, then the taxpert’s advice may 
just as well increase as decrease the taxes. We (and 
scores of lawyers and accountants have told of iden- 
tical experiences) have frequently incurred the ill will 


of clients by: 
(a) refusing to include a deduction that was illegal, 
(b) insisting on including taxable income. 


At the innumerable meetings and conventions of 
professional societies and groups which we attend in 
normal times, we have heard, time and again, some 
Treasury official or State Tax Commissioner (e. g. 
Mark Graves) say that public accountants were a 
big help to them. 


Now comes a BTA memo opinion in the case of 
Cantlay, issued July 21, to prove this. We quote: 
“At the insistence of his accountant that such income 
should be reported, an amended return, prepared by 
the accountant, was filed.” (413 CCH J 7618-C.) 


Long ago, we noted the case of the Seaside Im- 
provement Company (39-2 ustc § 9620). Now, on 
July 29, comes the case of Edith Barbour, 44 BTA —, 
No. 171 (413 CCH f 7620), holding that, in Michigan 
too, “interest” received on condemnation awards is 
capital gain and not ordinary income. 


Joint Returns 


Although the joint return question is ancient his- 
tory now it did cause quite a hubbub before the House 
of Representatives threw it out of the 1941 Revenue 
Bill. So R. R. Randolph of San Francisco sent us 
the following bit of verse by Nelson Reed which, 
although dealing with a quiescent issue, we are pass- 
ing along to you. 


In Nineteen Seventeen, my love 
You were my blushing bride, 
Nor Death nor Taxes did we fear 

As I stood by your side. 


Death passed me by from flu and shell 
While home you bravely waited . 

This war is different now, my dear 
A tax increase is slated. 


As man and wife, we’ve lived our life 
And never gone astray, 

But when this tax bill’s passed, my sweet, 
We can’t go on that way. 


United we'll be taxed to death, 
Divided we can eat; 

So you flit off to Reno 
And I’ll move ’cross the street. 


There is no free love now, my dear, 
For decent married folks; 

If we’re to keep our nest egg, sweet, 
We must cast off our yokes. 


When you get lonesome nights, my dear, 
Just heave a thoughtful sigh, 

For were I just to comfort you 
Our taxes would be high. 


For Income Sleuths like Hotel Dicks 
Through Keyholes now will peep, 
And if we’re caught as man and wife, 
Our whole Income they’ll keep! 
—Nelson Reed. 
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Tax Study Groups 


A most interesting trend in tax consciousness has 
been evidenced in recent state legislatures. Three 
states, Nebraska, Texas and West Virginia, created 
groups to study tax structure and systems. We hope 
something constructive, beneficial to both state and 
taxpayer, emerges from the research. But on the 
basis of past performances in other states, we advise 
no optimism. (CCH State Tax Guide Service, J 81-000.) 


An Open Letter to the Editor 
Dear Bill: 


You say you are going on vacation the end of 
August, and therefore want my October copy before 
you go. First, let me congratulate you on getting a 
vacation. One of the many things you probably don’t 
know about the Navy is that officers are entitled to 
30 days leave per annum; but the Big Boss of CCH 
can tell you that even regulars, in time of peace, never 
get that much; and as for anybody in time of total 
emergency, two weeks is the most a lucky man can 
get. Of course, as noted last month, I may get to the 
Detroit convention; it will be a pleasant interlude, 
but hardly a rest. 


In ordinary times, as you and our readers know, 
I squawk vociferously about the seasonal nature of 
the accounting profession, and plead for statutory 
compulsion of the natural business year. The same 
city sophisticates, who rail at the farmer’s opposition 
to daylight saving, are the very ones who stick most 
tenaciously to the calendar year for bookkeeping. 
“Consistency, thou art a jewel!” But I’ve made no 
complaint about seasonal business in the last four- 
teen months. The Navy works full time all the time. 
It was a rather queer feeling in Galveston on 
March 14, to experience no rush or excitement of 
any kind. 

You know, it’s a bit difficult to write a current com- 
ment column so far in advance. Maybe I’ve told this 
yarn in the Shop before, about the late Cal Coolidge. 
He was waited upon by a committee which asked 
him to address a convention. “How long,” drawled 
the Vermonter, “will you let me talk.” The com- 
mittee was nonplussed for a moment; then the chair- 
man, also a Yankee, replied: “Why do you want 
to know, Mr. President?” “Wal,” Cal twanged 
through his nose, “if you give me only fifteen min- 
utes, I shall require a month to prepare. But if you 
set no limit, I can start right now.” 

Well, I’ve got a month to prepare for a four-page 
limit, but I’m going to “start right now”, and you 
can cut off any surplus. You will ramble around the 
Caribbean on vacation; I’ll ramble around the Shop 
for a while and see what’s to be seen. 
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Years ago, I used to take inventory at this time 
of the year. I mean it. I and/or my then assistant, 
Sid Marcus, would go through the Shop for the pre- 
ceding eleven months and make an index of all the 
subjects mentioned, and Mr. Springer would publish 
it in the September issue, with no other Shoptalk. 
That gave the Shoptalker a vacation, and pleased at 
least some of the readers. But since I’ve gone from 
“sustaining” to “commercial”, I’ve not done that, 
though I do have a citator for every case ever men- 
tioned in the Shop since November, 1936, if you ever 
want to run it, which you probably don’t. I doubt 
much if any Circuit Court brief or BTA pleading is 


ever going to be contaminated with a citation to the 
Shop. 

Still, it might happen. Some ten years ago, a reader 
sent me a set of forms he had designed for a specific 
chain store business. At that time, I was doing much 
work along that line, and in the Shop commented 
favorably on the forms he had sent me. Subsequently, 
that CPA had to sue the chain store for the balance 
of his fee, and his lawyer sought to have a copy of 
the magazine introduced as evidence. P. S. It wasn’t 
admitted, and the CPA won the case. 

I’m stiil waiting for someone to give me recent 
news of the Intercollegiate Glee Club contests noted 
on page 177 of our March issue. 

One of my friends in New York, a lawyer specializ- 
ing in taxes, writes about Death and Taxes: “It’s a 
good thing Dodge stuck to a simple mystery, like a 
murder. I doubt if anyone will ever solve some of 
the mysteries in the current tax laws.” Well, a lot 
are going to try. Law schools offering courses in 
taxation are finding such courses increasingly popular. 

A gratifying number of readers have noted the 
absence of the “Students’ Department” in this Shop. 
No one regrets it more than I do. But honestly, I 
haven’t had one examination paper sent me since I 
rejoined the Navy, and doubt if I could solve the 
problems if I had. Just for that reason the contribu- 
tion of Richard Binkowski could not be more wel- 
come. Introducing the gentleman from Milwaukee. 


Yours truly, 
The Shoptalker 


This problem was given in the November, 1940 
examination. 


Problem 


A and B, residents of Wisconsin, are husband and 
wife. They file their tax returns on the cash basis. 
Their receipts and disbursements and losses for the 
year 1940 are as follows: 
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Receipts 


Salary 

Director’s fees ; 

Net Interest Tax-free Coven: ant Bonds 

Rent—Illinois Real Estate , , 

Net Interest Dane Co. (Wis.) Highway 
CC a 

Net Interest—U. S. Bonds.......... 

Annuity from Annuity policy purchased 
1936 for $200,000:00............. 

Life insurance in payment of death claim 

Compensi tory damages from auto acci- 
dent claim 

Return insurance premium on cancel- 
lation of fire policy on _ IIlinois 
MEI os Ste hie dia ws hoa A atm enalelt’ 

Bequest under will of A. ‘B. Jones 

Net short term gain on sale of securities 

Dividends on paid up life insurance policy 

Dividends on life insurance policy not 
paid up SR ee ee ee ee 

Dividends on paid up U. Ss. War Risk 
PUSUTANCE MONEY ...... 006 ekcewe: 

Dividends—Wisconsin Electric Power 
Company 

Premium on rede mption of preferred 
stock owned for three years 

Grand prize—exhibit at dog show 

Refund 1936 Wisconsin Income Taxes 

Interest on refund Wisconsin Income 
Tax for 1936 

Refund 1936 Federal Income tax. 

Interest on refund Federal Income 
taxes for 1936 ; 

Refund Federal Gift tax paid i in 1939. 

Interest on Federal Gift tax 

Royalties from Patents registered U. S. 
Patent Office 


TAX ES—The Tax Magazine 


A 


$ 5,000.00 
400.00 
600.00 

1,200.00 


120.00 
200.00 


13,516.00 
4,000.00 


500.00 
35.00 
1,000.00 
1,400.00 
130.00 
250.00 
60.00 


8,000.00 


144.00 
80.00 
3.40 


1,600.00 


Disbursements and Losses 


Wisconsin Real Estate taxes on resi- 
dence 

Illinois Real Estate taxes (Illinois Real 
dete a oases a vee cree ek aise 

Personal property “taxes on pleasure 
yacht 

Wisconsin Auto license. 

Long distance telephone tax tats 

Interest on mortgage on residence.... 

Broker’s commission on purchase of 
stock 

Insurance—lIllinois property 

Life insurance premiums paid 

\dditional 1937 Wisconsin income taxes 

Interest 1937 additional Wisconsin in- 
come tax ote eee a eee 

Additional 1938 Federal Income Tax 

Interest 1938 additional Federal Income 
Tax 

Loss—Theft of 
insured ....... 

Wisconsin Gift tax. 

Safe deposit box rent (including the 
10% Federal tax) 

Club dues . : 

Tax on club dues. . be 

Gift to son for educational purposes 

Atty’s fees in recovery of damages to 
OT a ane e ee 

Net long term loss sale of securities 
Co 

Miscellaneous household expenses 


diamond ring—not 


A 
460.00 
350.00 


300.00 
40.00 
15.00 

400.00 


60.00 
25.00 
750.00 
110.00 


14.00 


33.00 
100.00 
10.00 


125.00 


4,200.00 
5,600.00 


B 
$100.00 
500.00 
300.00 


120.00 
35.00 


3,000.00 


1,000.00 


70.00 


36.00 
10.00 


20.00 
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Alex Brown—chauffeur and gardener $ 1,800.00 
Family Welfare Association ......... ead 100.00 
Democrats for Willkie Club....... .. $ 50.00 
Purchase—500 shares Royal Mfg. Co... —_ 6,000.00 
Democratic Campaign Fund.......... ..-.. 25.00 
errr 100.00 100.00 


Prepare a schedule of income and deductions for fed- 
eral tax purposes, showing their net taxable income, 
such as you would recommend to A and B in the 
preparation of their tax return. 


Solution 


Receipts not subject to the Federal Income Tax 
in the foregoing schedule: 


A B 
Interest Dane County (Wis.) highway 
improvement bonds. Exempt as in- 
terest on obligations of a political 
subdivision of a state ............ $ 
Net Interest—U. S. Bonds 
It is not stated on what issue of U. S 
bonds the interest has been earned. 
Some interest on U. S. obligations is 
wholly exempt, other interest only on 
a limited amount of principal held. The 
amounts of interest earned by hus- 
band A and wife B would indicate 
that it is exempt because derived 
from less than $5,000 principal by 
either husband or wife ............ 
Annuity in excess of 3% on the prin- 
cipal sum of $200,000 considered as 
return of cost of annuity............ 
Life insurance in payment of death 
rn” Pea RARE oe bee ior RPT Orie en are 
Compensatory damages from auto acci- 
dent claim as reimbursement for loss 
cn, eens ae ay er en 
Bequest under will of A. B. Jones. . 
Dividends on paid-up life insurance 
policy on the assumption that total 
premium paid has not been fully re- 
tined to A. and B... 2... cocccccieven 
Dividends on life insurance policy not 
pe Ee ene Seen ne eeay Came ene 
Dividends on paid-up U. S. War Risk 
mstrance policy ..........:... 
Refund 1936 Federal Income tax. . 
Refund Federal Gift Tax paid in 1939. . 


120.00 $ 120.00 


200.00 35.00 


7,516.00 


4,000.00 3,000.00 


500.00 


1,000.00 1,000.00 


130.00 70.00 


250.00 


60.00 
680.00 
80.00 


$14,536.00 $ 4,665.00 


Disbursements not deductible from taxable income: 
Broker’s commission on purchase of 

stock (to be added to cost of stock). $ 
Life insurance premiums paid 


60.00 
750.00 


Additional 1938 Federal income tax... aces. & WED 
Wisconsin Gilt Tax... .. «cess cnc eccs - 360.00 
Safe deposit box rent excl. of 10% tax.. 30.00 20.00 
eee ier er ee) ee 100.00 ti... 
Gift to son for educational purposes... _......... 1,000.00 
Attorney’s fees in recovery of damages 
ee eer eee eek see ORs | eee 
Miscellaneous household expenses... 5,600.00 3,600.00 
Alex Brown—Chauffeur and Gardener... 1,800.00 
Democrats for Willkie Club........... zea 
Purchase 500 shares Royal Mfg. Co.... 6,000.00 baon 
Democratic Campaign Fund..... ree a oe ti 25.00 


$12,715.00 $ 6,925.00 








00 


00 


00 


00 
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After eliminating the non-taxable income and non- 
allowable deductions, the following taxable income 
and allowable deductions therefrom remain: 


A B 


Income: 


StS nc tigl ta Sia ccathin hese ae are $ 5,000.00 ~~ ......... 


fe ee ee ere eee 400.00 $ 100.00 
Net Interest tax free covenant bonds. . 600.00 500.00 
Rent Illinois Real Estate............. 1,200.00 300.00 
Annuity @ 3% on $200,000........... 
Return insurance premium on fire pol- 

icy on Illinois property...........:. 35.00 


Net short term gain on sale of securities TA0OOO naan 
Dividends Wisconsin Electric Power 

TLE TOT TE TCR T TT 8,000.00 7,500.00 
Premium on redemption of preferred 

stock owned for three years—recog- 

PUEAOE IN 6a area coi soe dpe an a fe 240.00 eae 
Grand prize—exhibit at dog show..... pameee 260.00 
Refund 1936 Wisconsin income taxes. . 340.00 220.00 
Interest on refund Wisconsin income 

tax for 1936. . Reediter hae eee 72.00 56.00 
Interest on refund Federal income 

Pee S Oe IG osc oi tag hg ew ase a es 144.00 112.00 


Interest on Federal | Gift — refunded... Cy | ee 
Royalties from U. S. patents. L6UG00 snes 
$25,034.40 $ 9,048.00 


Deductions from Income: 


Taxes: 
Wisconsin real estate taxes on resi- 
A ee Oe een eee $ 460.00 
Illinois real estate  ——e 350.00 
Personal Property taxes on pleasure 
NEUE ca =, May rac as) Senate RTS 300.00 err 
Wisconsin Auto License........ 40.00 $ 36.00 
Long distance telephone tax....... 15.00 10.00 
Additional 1937 Wisconsin income 
ee et nee a Daren aa eee 110.00 Seas 
Tax on safe deposit box rent........ 3.00 2.00 
"Pax GW CHAD GUES. osc cease nee TOGO nse 
Interest: 
On mortgage on residence.......... 400.00 
On additional 1937 Wisconsin Income 
Si ee eet ened oer 14.00 Raia. 
On additional 1938 Federal Income Tax eee 8.00 
Insurance—Illinois property ......... 25:00: ° 20.00 
Loss—Theft of diamond ring........ enon 650.00 
Net long term loss sale of securities. 
It is assumed the securities were held 
over 24 months and the recognized 
loss therefore is 50% of actual loss . 2,100.00 14,000.00 
Family Welfare Association. PE ee 100.00 
Community fund.............. netae 100.00 100.00 





$ 3,927.00 $14,926.00 


Summary 


Non-taxable receipts and income...... $14,536.00 $ 4,665.00 
Taxable Income ..... eR ee a ee 25,034.40 9,048.00 
Capital Long term gain not recognized 240.00 


$39,810.40 $13,713.00 


Non-allowable Deductions ........... $12,715.00 $ 6,925.00 


Deductions from Income............. 3,927.00 14,926.00 
Capital Long term loss 50% not recog- 
nized oes [Sane ars: 2,100.00 14,000.00 


$18,742.00 $35,851.00 


TALKING SHOP 


Wet: Income Or LSS. «6.66.6 occcn acne $21,107.40 $ 5,878.00 
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Boe eS ec re $25,034.40 $ 9,048.00 
Deductions from Income 


3,927.00 14,926.00 


Before making a definite recommendation to hus- 
band and wife whether to file a joint return—and in 
view of the wife’s loss of $5,878.00, it would appear 
advisable to file a joint return—the tax expert will re- 
view the allowable deductions from the wife’s income 
to determine whether they are also deductible from 
the joint income of husband and wife. There are 
some limitations with respect to the deductibility of 
losses and other expenditures such as capital net loss 
and contribution deductions, but all deductions from 
the wife’s income in this problem are also allowable 
deductions from the joint income of husband and wife. 
So the tax consultant will tell Mr. and Mrs. to pay the 
income tax on their joint net income of $15,229.40— 
less joint exemption and combined earned income 
credit, etc.—and submit (we presume) his bill for 
services rendered. 


Dr. Martin Gives Colorado an “Assist” 


During the summer James W. Martin, Director of 
the University of Kentucky Bureau of Business 
Research, was made available to the Governor and 
newly authorized Director of Revenue of Colorado to 
work out and install an administrative plan for han- 
dling Colorado state revenues, which heretofore were 
scattered among numerous agencies. The new plan 
became operative July 1. See page 611. 


Urges Cut in Local Government Expenditures 
As Aid to Defense 


Members of the staff of the Minneapolis Taxpayers’ 
Association (Civic Council affiliate) are appearing 
regularly before city and county budget determining 
boards and, as an additional reason why local ex- 
penditures should be pared as much as possible this 
year, are citing the fact that the financing of national 
defense is calling for the heaviest taxes in the history 
of the nation and that easing the burden on local 
property becomes in fact an aid to defense —Newsletter 
from Minneapolis Civic Council. 

x Ok Ox 

Motor vehicle owners pay nearly two billion dollars 
in special levies on their automobile equipment and 
its operation each year. 

About 14 per cent of all the taxes collected by 
federal, state and local governments combined con- 
sists of motor vehicle levies. 

The typical American motor vehicle owner spent 
more for motor vehicle taxes than he spent on his 
clothing last year, and his $55.83 motor tax bill 
almost equalled the amount his wife spent for her 
clothing. 



















































































































































































































































































































































































































































































































WASHINGTON 





The New Revenue Act 


When on September 20 the President signed the 
1941 revenue measure there went into effect a law to 
raise the greatest amount of money in any one year 
in the history of the nation. The new law accom- 
plishes its taxing purposes by amending the Internal 
Revenue Code. Consisting of seven different titles, the 
Act in Title I provides for an increase in income tax 
rates, both individual and corporate, imposes a surtax 
on all incomes and lowers personal exemptions; Title 
II imposes higher excess profits taxes, limits deduc- 
tions and provides for special treatment of new cap- 
ital; Title III increases the capital stock tax; Title 
IV provides for an increase in estate and gift taxes; 
Title V raises existing excise tax rates and levies 
many new excises; Title VI provides for an investiga- 
tion of governmental expenditures; and Title VII 


provides for credit against federal unemployment 
taxes. 


Individuals 


The normal tax on net incomes remains as hereto- 
fore—4% of the net income in excess of allowable 
credits. 


The new law abolishes the $4,000 exemption for 
surtax net income purposes and levies a tax on the 
first dollar of surtax net income. The following table 
of individual surtax rates reproduced from Sec. 101 


of the Act (Sec. 12(b), IRC) reflects the amount of 


surtax due in every bracket: 


If the surtax net income is: The surtax shall be: 


Not over $2,000 aan aca rats eater 6% of the surtax net income. 
Over $2,000 but not over 


RE Ae EE ee ee $120, plus 9% of excess over 
$2,000. 
Over $4,000 but not over 
EE has G9-4 oh kareene wemeiele wawnen $300, plus 13% of excess over 
$4,000. 


Over $6,000 but not over 


SE oc ields a s'slars eiekiae cap aewrnls $560, plus 17% of excess over 


$6,000. 


62? 


—_-— 


If the surtax net income is: 


Over $8,000 but not over 
| ee ee 


Over $10,000 but not over 
UI oo ie fact Ao oie’ Sic co wee 


Over $12,000 but not over 
MMIII, dhe rhs ca. onts roe Geen tack. ope anlcerennds 


Over $14,000 but not over 
MS eainwsp wart ca tas ocleeneee 


Over $16,000 but not over 
Se 

Over $18,000 but not over 
SS crc ak atiehs cated aaieome 

Over $20,000 but not over 
EARS te Ore re 


Over $22,000 but not over 
MN Alaa ted Stair wale eee RS 


Over $26,000 but not over 
MEET SeRicdsb'as cus Srorsr tara: wore atacens 
Over $32,000 but not over 
UI Sri oie rear ey ecler ce aranu. + to neers 


Over $38,009 but not over 
NMED ook weuccorstedeesanteen 


Over $44,000 but not over 
RE GR eee ar ee 


Over $50,000 but not over 
rr 


Over $60,000 but not over 
EMD 6 oe vscecmmamew owns 


Over $70,000 but not over 
Es. <> srorg-arakopiaseiacalora ey aia sinc ae 


Over $80,000 but not over 
$90,000 ........ 


Over $90,000 but not over 
NID we sctesa dt ssisie "ec mneeh cares amiere 


Over $100,000 but not over 
i enn 


Over $150,000 but not over 
RINE 6: oo.a5e beat binree oece scene aie 


Over $200,000 but not over 
I ae = Gio kat Or oe yebiere cm 


Over $250,000 but not over 
$300,000 








The surtax shall be: 


$900, plus 21% of excess over 
$8,000. 


$1,320, plus 25% of excess over 
$10,000. 


$1,820, plus 29% of excess over 
$12,000. 


$2,400, plus 32% of excess over 
$14,000. 


$3,040, plus 35% of excess over 
$16,000. 


$3,740, plus 38% of excess over 
$18,000. 


$4,500, plus 41% of excess over 
$20,000. 


$5,320, plus 44% of excess over 
$22,000. 


$7,080, plus 47% of excess over 
$26,000. 


$9.900, plus 50% of excess over 
$32,000. 


$12,900, plus 53% of excess over 
$38,000. 


$16,080, plus 55% of excess over 
$44,000. 


$19,380, plus 57 
$50,000. 


% of excess over 


. $25,080, plus 59% of excess over 


$60,000. 


. $30,980, plus 61% of excess over 


$70,000. 


. .$37,080, plus 63% of excess over 


$80,000. 


.$43,380, plus 64% of excess over 
$90,000. 


.. $49,780, plus 65% of excess over 


$100,000. 


. $82,280, plus 66% of excess over 
$150,000. 


-$115,280, plus 67% of excess over 


$200,000. 


$148.780. plus 69% of excess over 


$250,000. 








If the gross 


Lh 
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If the surtax net income is: 
Over $300,000 but not over 


MIE oo karen ie crack od Rarer $183,280, plus 71% of excess over 
$300,000. 


The surtax shall be: 


Over $400,000 but not over 


REIN hah sc Gero Saree $254,280, plus 72% of excess over 
$400,000. 
Over $500,000 but not over 
Ti ES ee ee eee. $326,280, plus 73% of excess over 
$500,000. 


Over $750,000 but not over 


CUE 55 soos Sake a a aemen tae $508,780, plus 74% of excess over 
$750,000. 
Over $1,000,000 but not over 


CTE, accareidtceetmiemeecmachien $693,780, plus 75% of excess over 
$1,000,000. 

Over $2,000,000 but not over 

STOOD ab kwasisesee sete 


$2,000,000. 
Over $5,000,000 


$5,000,000. 

To provide a simple method of tax computation 
where gross income is not over $3,000, derived wholly 
from salaries, wages, other forms of compensation for 
personal services, dividends, interest, rents, annui- 
ties or royalties, the following optional special rate 
table has been devised. It does not apply where there 
is business income, gains from property dealings or 
trust or partnership income. 


The tax The tax 
shall be— shall be— 
2 2 
: Ss : Ss. 2 
zZ eo os 2 c.. 2e 
Oo % Ssrn SQ 2.2 sa> “3 
=" mn aS2> se  «* R82 st 
ae iS) ose= SERS iY) 3} oes ° 2 
ee] = | Sees Bes ge | =| S88 ses 
S&S 25 2658 sso Sos eS 288 8&2 
uo 25 Se 8. h 2. sS Fem ©.5 
S56 MS ais Ta —55 MS arts Usa 
$850 $875 $7 $0 $1,925 $1,950 $100 $32 
875 900 9 0 1,950 1,975 102 35 
900 925 11 0 1,975 2,000 104 37 
925 950 14 0 2,000 2,025 106 39 
950 975 16 0 2,025 2,050 109 41 
175 1,000 18 0 2,050 2,075 111 43 
1,000 1,025 20 0 2,075 2,100 113 45 
1,025 1,050 22 0 2,100 2,125 115 48 
1,050 1,075 24 0 2.125 2,150 117 50 
1,075 1,100 26 0 2,150 2,375 119 52 
1,100 1,125 29 0 2,175 2,200 122 54 
1,125 1,150 31 0 2,200 2,225 124 56 
1,150 4,175 5 0 2,225 2.250 126 58 
1,175 1,200 35 0 2,250 2.275 128 60 
1,200 1,225 37 0 2,275 2,300 130 63 
1.225 1,250 39 0 2,300 2.325 132 65 
1,250 1,275 42 0 2.325 2,350 134 67 
1,275 1,300 44 0 2.350 2,375 137 69 
1,300 1,325 46 0 2,375 2,400 139 71 
1,325 1,350 48 0 2,400 2,425 141 73 
1,350 1,375 50 0 2.425 2,450 143 76 
1,375 1,400 52 0 2,450 2,475 145 78 
1,400 1,425 55 0 2,475 2,500 147 80 
1,425 1,450 57 0 2.500 BY 150 82 
1,450 1,475 59 0 2,525 2,550 152 84 
1,475 1,500 61 0 2,550 2,575 154 86 
1,500 1,525 63 1 2,575 2,600 156 89 
1.S2o 1,550 65 2 2,600 2,625 158 91 
1,550 1,575 68 3 2.625 2,650 160 93 
1,575 1,600 70 5 2.650 2,675 163 95 
1,600 1,625 72 6 2,675 2,700 165 97 
1.625 1,650 74 7 2,700 2,725 167 99 
1,650 1,675 76 9 2,725 2,750 169 102 
1,675 1,700 78 11 2,750 2,775 172 104 
1,700 1,725 80 13 2409 2,800 174 106 
LiJwen 1,750 83 15 2,800 2,825 177 108 
1,750 yy 5 85 17 2,825 2,850 180 110 
1.775 1,800 87 19 2,850 2,875 183 112 
1.800 1,825 89 22 2,875 2,900 186 114 
1,825 1,850 91 24 2,900 2,925 189 137 
1.850 1,875 93 26 2,925 2,950 191 119 
1,875 1,900 96 28 2,950 2,975 194 121 


900 1.925 98 30 2.975 3.000 197 123 


Where there are dependents the gross income is reduced by $400 
for each dependent. 


The tax rate on non-resident aliens has been in- 
creased to 2714% including the defense tax and the 
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.. $1,443,780, plus 76% of excess over 


ee ne ten Ree 8 $3,723,780, plus 77% of excess over 
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figure at which such taxpayers become subject to the 
full normal and surtax rates has been reduced from 
$24,000 to $23,000, which represents the approximate 
point at which an effective 2714% rate is reached. 
Personal exemptions have been reduced to $750 for 
single individuals and to $1500 for married persons, 
the dependency credit remaining at $400. Returns 
are required from all persons whose incomes are equal 
to or in excess of the reduced personal exemptions. 


Corporations 


The defense tax rates under Code Sec. 15 and the 
rates provided in Code Sec. 13 (b)(1) and (2) have 
been integrated, thereby making the defense tax rates 
permanent. The rates of tax applicable to corporations 
(including insurance companies) having normal tax 
net income of $25,000 or less are as follows: First 
$5,000, 15 per cent ; next $15,000, 17 per cent; and next 
$5,000, 19 per cent. 

The alternative tax in the case of corporations (in- 
cluding insurance companies) the normal tax net in- 
come of which is slightly in excess of $25,000 is $4,250 
plus 37 per cent of the normal tax net income in excess 
of $25,000. Under this provision the full new tax rate, 
under the general rule, of 24 per cent does not become 
effective until the normal tax net income of the cor- 
poration reaches $38,461.54. For example: Under 
the regular 24 per cent rate the tax on $38,461.54 
is $9,230.77. Likewise, a tax of $4,250 on the first 
$25,000 plus 37 per cent of the balance of $13,461.54 
($4,980.77) equals $9,230.77. Therefore, where the 
normal tax net income is $38,461.54 or over, the nor- 
mal tax is figured at 24 per cent. 

A corresponding integration of the defense tax rate 
with the normal taxes on resident foreign corporations 
and on mutual investment companies, and with the 
surtax on corporations improperly accumulating sur- 
plus results in the following rates: Resident foreign 
corporations and mutual investment companies, 24 per 
cent, and surtax on corporations improperly accumu- 
lating surplus, 271% per cent of the amount of the un- 
distributed section 102 net income not in excess of 
$100,000, plus 38% per cent of such undistributed net 
income in excess of $100,000. 

A surtax has been imposed on “corporation surtax 
net income.” The term means net income reduced by 
the 85% credit allowed corporations for dividends re- 
ceived by them from taxable domestic corporations, 
which, for this purpose only, is limited to 85 per cent 
of the net income in lieu of 85 per cent of the adjusted 
net income. The rate is 6 per cent of the corporation’s 
surtax net income to and including $25,000, plus 7 per 
cent on corporation surtax net income over $25,000. 
Committee Reports indicate that this surtax applies also 
to insurance companies. A surtax has been imposed on 
“the Supplement Q surtax net income” of mutual in- 
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vestment companies. The term is defined as the net 
income, without the net operating loss deduction, less 
the dividends paid during the taxable year increased 
by the consent dividends credit. The rate is 6 per cent 
on the Supplement QO surtax net income to and includ- 
ing $25,000, plus 7 per cent on such income over 
$25,000. 

Banks, resident foreign corporations, Sec. 251 cor- 
porations (income from U. S. Possessions) and China 
Trade Act corporations are made subject to surtax at 
the same rate as corporations generally. The credit al- 
lowed these corporations is extended to this surtax. 

Code Sec. 500(b) (defense tax on personal holding 
companies) and Sec. 1250(b) (defense tax on transfers 
to avoid income tax) have been repealed and the taxes 
imposed by them have been integrated with the tax on 
personal holding companies and the tax on transfers 
to avoid income tax. Accordingly, the surtax rate 
upon the undistributed subchapter A net income of 
every personal holding company is 71'%% per cent of 
the amount thereof not in excess of $2,000; plus 82% 
per cent of the amount thereof in excess of $2,000. The 
tax rate on transfers to avoid income tax is 27% per 
cent. 

Excess Profits Tax 


The adjusted excess profits net income brackets 
remain unchanged, but the tax rate to be applied 
against each bracket for taxable years ending after 
December 31, 1940, has been made 10 per cent higher 
than under prior law. Following is the new rate 
schedule: 


If the adjusted excess profits 
net income is— 


Not over $20,000 


The tax shall be— 


..35% of the adjusted excess profits 
net income. 
Over $20,000, but not over 


$50,000 .. $7,000, plus 40% of excess over 


$20,000. 
Over $50,000, but not over 


$100,000 = ..$19,000, plus 45% of excess over 


$50,000. 
Over $100,000, but not over 


$250,000 ...... - .. $41,500, plus 50% of excess over 


$100,000. 
Over $250,000 but not over 


$500,000 : ree ..$116,500, plus 55% of excess over 
$250,000. 

Over $500,000 $254,000, plus 60% of excess over 
$500,000. 


Prior to the 1941 Act amendments, the invested 
capital credit was 8 per cent of the invested capital. 
Under the new law, the credit is 8 per cent of the in- 
vested capital if the invested capital is not over $5,000,- 
000. If it is more than $5,000,000 the credit is 8 per 
cent of the $5,000,000, or $400,000, plus 7 per cent of the 
excess over $5,000,000. The tax is allowable as a de- 
duction for income tax purposes with certain limita- 
tions and qualifications. 

The effect of Section 203 of the 1941 Act is to in- 
crease by 25 per cent the amount includible in equity 
invested capital on account of “new capital,” which is 
defined as so much of the money and property paid in 





October, 1941 


for stock, or as paid-in surplus or as a contribution to 
capital, as was previously paid in during a taxable year 
beginning after December 31, 1940, and so much of 
taxable stock dividend distributions as were previous- 
ly made during a taxable year beginning after Decem 
ber 31, 1940, subject to certain limitations. 


Capital Stock Tax and Declared Value 
Excess Profits Tax 


Effective for the year ending June 30, 1941, and suc- 
ceeding years, the capital stock tax rate has been in- 
creased from $1.10 to $1.25 for each $1,000 of adjusted 
declared value of capital stock, which increased rate 
includes the defense tax. Code Sec. 1200 (c), which 
provided for a rate for five years, including defense 
tax, of $1.10, has been repealed. Under the law prior to 
the 1941 amendments, the Commissioner had author- 
ity to grant extentions of time for filing capital stock 
tax returns, but no extension could be made for more 
than 60 days. The new law adds a provision that for 
the year ending June 30, 1941, the extension may be 
made for not more than 90 days. This does not auto- 
matically extend the time for filing the returns but 
merely extends the period during which the Com- 
missioner, in his discretion, may extend the time. (The 
Commissioner, under authority of the old law, granted 
a general extension to September 29 to file returns.) * 
The new law makes the defense tax permanent by re- 
pealing the provision limiting the defense tax to five 
years and by increasing the rates in the two brackets 
in Code Sec. 600 by 10 per cent, so that the rate in the 
first bracket is 6 6/10 per cent, and, in the second 13 2/10 
per cent. That is the same as the permanent rates 
under prior law plus the defense tax. Code Sec. 602, 
dealing with the computation of net income for the 
purposes of the declared value excess profits tax, has 
been amended to provide that the net income shall be 
determined without regard to the deduction of the tax 
imposed by Chapter 2E. Section 1202 (b) (1) (C) and 
(b) (1) (ili), relating to the adjusted declared value 
for years subsequent to the declaration year, has been 
similarly amended. 


Estate and Gift Taxes 


To the basis estate tax rates first established in the 
Revenue Act of 1926, the various Revenue Acts and 
the Code have added an additional estate tax in the 
difference between the tax at the basis rates and the 
tax at certain increased rates. The practical effect of 
this would be that the increased rates are the effective 
rates were it not for the fact that under the basic com- 
putation a $100,000 exemption is allowed, while under 
the increased rate computation the exemption is 
$40,000. Also, the 80 per cent credit for state inher- 


*In TD 5069 the Commissioner has further extended the time for 
filing returns to October 29, and for payment of tax, except in cer- 
tain cases, the time has been extended to December 28. 
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itance taxes is allowed only against the basic estate 
tax. 

The basic rates, under the new law, remain the same, 
but the rates of the additional estate tax are raised. 
The defense tax has been repealed, and the new rates 
under Code Sec. 935 (b) have been increased to a 


point where they exceed the prior rates plus the defense 
tax. 


Excise Taxes 

Excise taxes (on sales, facilities, occupations, and 
use) make up a large part of the Revenue Act of 1941. 
There are new taxes added and increases in existing 
rates. Some taxes which had been imposed by the 
Revenue Act of 1932 and later repealed have been re- 
vised. Some articles, such as neon signs, are taxed 
apparently for the first time in a Federal Revenue Act. 
Floor stock taxes have been levied on motor vehicle 
tires and tubes and on alcoholic beverages, and the tax 
on admissions has been amended to begin at 1¢ on the 
first 10¢ or fraction thereof paid for admission to any 


place, including admission by season ticket or sub- 
scription. 


Effective Date 


The income and excess profits tax provisions of the 
statute, excepting those pertaining to certain informa- 
tion returns etc., are effective for taxable years begin- 
ning after December 31, 1940. Capital stock tax pro- 
visions are effective as of June 30, 1941. The estate 
tax rates and amendments apply only to estates of 
decedents dying after the date of enactment of the new 
law, and the excise tax provisions go into effect, gen- 
erally, on October 1, 1941. 


Uneven Tax Burdens Found in Industry 


Federal income taxes place much heavier burdens 
on some industries than on others, according to a 
study by the Division of Industrial Economics of 
The Conference Board. The main cause of this dis- 
crimination lies in the circumstance that corpora- 
tions are required to compute their tax liabilities on 
their net taxable incomes each year, with little or no 
allowance for losses incurred in prior years. 

If fluctuations in profits and losses were the same 
in all industries, profits could be taxed in good years, 
and losses in bad years could be ignored, without 
taxing the long-term profits of one industry more 
heavily than another. Fluctuations in profits and 
losses are different in different industries, however, 
so that the present tax system aggravates the in- 
equalities caused by business fluctuations. 

This is evident from statistics on fifteen major in- 
dustrial] groups during the period from 1922 to 1937. 
In that span of years the food and chemical industries 
paid 15,6 per cent of their net income less deficit in 
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federal income taxes, whereas the lumber and wood 
products industry paid 47.4 per cent. A group of 
industries classified by the Bureau of Internal Reve- 
nue as the service industry paid $338 million in fed- 
eral taxes, although it incurred a deficit in excess of 
net income. 


Percentages of Net Income Less Deficit Paid in Federal 
Normal Corporation Income Taxes, 1922-1937 


ere eee > al ght ANCA 


AN manufacturing Corporations ....... 26.40.0046 sescens es 17.6 
Pood and Kindred Products: «66. coec. cece ee be sawn ewls 15.6 
Chemicals and allied substances... ee ee 15.6 
Printing and publishing..... pines peed saben 16.4 
Metal and metal products........ eee er 16.7 
Paper, pulp and products............ RU een Rte rete 17.3 
tome, Clay GUE eines PPORNETS. ........ 0.6 cic sen. 17.4 
Leather and leather products........... ake naeee 25.9 
Rubber and rubber goods............. keane he sues 26.4 
Tesstale: matll” PrOGtets)... <s.nc.sse cessive wasn wool eee 28.7 
Lumber and wood products........... ee es 47.4 
AMR RMI ool Ne el SAC wry Sete cece ky Sree .. 20.6 

Transportation and other public utilities............... 17.2 

Teme .....- nee rene PT TC 

Construction Re eer eee PoE Tay rem TS wee Pc 28.9 

SGEVICE ..n5 cs se sccse * 





* Deficit in excess of net income; taxes, $338 million. Net income 
(or deficit) refers to statutory net income (or deficit) before federal 


taxes on income. 

The industries which paid low percentages of net 
income less deficit in federal income taxes were those 
subject to comparatively small fluctuations in annual 
earnings. The food industry reported net income in 
excess of deficits every year. The chemical industry 
reported net income in excess of deficits every year 
but two. The printing and publishing industry, which 
paid 16.4 per cent in taxes, reported net income in 
excess of deficits every year except 1932. 

The service group, on the other hand, which in- 
cludes laundries, hotels, purveyors of various forms 
of amusement, and companies engaged in rendering 
professional services, incurred deficits in excess of 
net income every year from 1931 through 1936. These 
deficits were so large that for the entire sixteen years 
the deficits exceeded net income. In the lumber and 
wood products industry deficits exceeded net income 
every year from 1930 through 1935, and by such large 
amounts that in 1937, at the end of sixteen years, the 


industry had paid 47.4 per cent of its net income less 
deficits in taxes. 


The discriminatory consequences of taxes on these 
groups are rather mild, however, in comparison with 
those on sixty-nine sub-groups for which figures are 
available for the eleven years from 1927 through 1937. 
Sixteen of these sixty-nine industries paid federal in- 
come taxes in excess of their net income less deficits. 
Eleven of the sixteen incurred deficits in excess of 
net income. The taxes paid by the other five ranged 
from 166 per cent of net income less deficit to 20,891 
per cent. 
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The statistics reveal the existence of much dis- 
crimination among various industries within major 
groups of industries. In the major “transportation 
and other public utility” group, for example, the 
telephone and telegraph industry paid only 12.1 per 
cent, while the aerial transportation industry paid 
$3 million in taxes although its deficits exceeded its 
aggregate net income. Steam railroads paid 42.6 per 
cent, while autobus line, taxicab and sightseeing com- 
panies paid 65.8 per cent. 

The figures compiled by the Bureau of Internal 
Revenue leave to the imagination the discrimination 
which the federal income tax law has unwittingly 
imposed on individual corporations. 

The Conference Board’s study is concerned solely 
with the consequences of the federal normal corpora- 
tion income tax. There are other federal taxes, such 
as the special excise taxes on communications and 
electric energy, which in some cases may at least 
partly offset the comparative advantages which some 
industries have with respect to income taxes. 


Twenty-four State Legislatures Urge Congress to 
Withdraw from Gasoline Taxation 

Since the federal gasoline tax was inaugurated in 
1932, legislatures of twenty-four states have filed me- 
morials with Congress urging that the Federal Gov- 
ernment withdraw from the field of gasoline taxation, 
Congressman Homer D. Angell of Oregon says in 
a statement in the Congressional Record. Despite 
these petitions of the states, the federal gasoline tax, 
which was adopted in 1932 as a “temporary” one-year 
levy, has been continuously extended, says Mr. An- 
gell. Last year the rate was increased by 50 per cent 
for national defense purposes. 


“There is a proposal to place an additional tax on gasoline 
which, in the views of many of us, would be a serious mis- 
take,” continues Mr. Angell in the Congressional Record. “It 
must be kept in mind that at the same time the Federal Gov- 
ernment is seeking to find new sources of taxation and raise 
immense sums of new taxes, the state and local governments 
must carry on and provide sufficient revenues through taxa- 
tion to meet not only their continuing expenses, but to care 
for the bonded indebtedness heretofore contracted. 

“The tax on gasoline originated in my own state of Oregon. 
It has proven to be an ideal tax for the states with which 
to finance and maintain their roads and highways, and many 
of the states, like my own, are using this source of income 
exclusively for that purpose. Many of the states have in- 
curred bonded indebtedness and issued bonds to meet their 
maturing obligations. If the Federal Government now pre- 
empts this field of taxation, it will tend to dry up the states 
and leave them without adequate sources of taxation to meet 
their commitments.” 


The states whose legislatures have filed memorials 
with Congress since 1932 urging the federal govern- 
ment to withdraw from taxation of motor fuel in- 
clude: Alabama, Arkansas, California, Colorado, 
Connecticut, Delaware, Kentucky, Maine, Maryland, 
Minnesota, Montana, Nebraska, New Jersey, New 
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Mexico, New York, North Carolina, Oklahoma, Ore- 
gon, Rhode Island, South Carolina, South Dakota, 
Tennessee, Texas, and Virginia. 


Vacated Divorce Decree and Community 
Property Income 


In James E. West’ the spouses owned their prop- 
erty in community. The husband obtained a divorce 
and in connection therewith nearly all the property 
became his separate property. In 1938, on stipulation 
by the parties, the court vacated the divorce decree 
and property settlement. This occurred before the 
due date of taxpayer’s 1937 return. When he filed 
that return, he reported income on a community prop- 
erty basis, treating only one-half of the income as his. 
His argument was that the vacating decree had the 
effect of eradicating the divorce decree, and that 
therefore he was married and entitled to community 
property treatment in 1937. 

The Board held that the decree could not affect the 
government’s right to tax imposed by a federal law 
and heid him taxable on all the income. 

The decision raises the question of what to do 
where a community property state marriage is an- 
nulled. The question would be whether the Commis- 
sioner would permit previously filed community 
property returns to stand where a marriage is de- 
clared void ab initio. By analogy to the West decision 
the returns would probably not be disturbed. 


Federal Taxes Take Over Half of 


Industrial Earnings 


Reserves for federal income taxes absorbed a much 
higher percentage of earnings before taxes in the 
first half of 1941 than in the corresponding period 
last year, according to an analysis of the statements 
of 275 industrial companies by the Division of Indus- 
trial Economics of The Conference Board. This year 
these companies in the aggregate set aside 51.6% of 
their earnings for federal taxes, as compared with 
26.7% last year, so that net income after taxes was 
only 20% higher than last year, despite the fact that 
before federal taxes the increase in earnings amounted 
to 82%. 

Six companies manufacturing aircraft and parts 
set aside 67.5% this year as against 21.1% last, so 
that net income after taxes was 6% lower than in 
the first half of 1940, although before taxes earnings 
were 127% higher than last year. Federal tax reserves 
for these six companies amounted in all to $28,470,000, 
as compared with $3,923,000 in the first half of 1940; 
net income after taxes amounted to $13,727,000, as 
compared with $14,681,000. The fifteen chemical 
companies included in the analysis were also hit hard 
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by federal taxes, which took 53.0% of their earnings 
this year as compared with 24.6% in the first half of 
1940, so that their aggregate net income after taxes 
was 1% lower despite an increase of 58% in earnings 
before federal taxes. 


Sixteen manufacturers of paper products reported 
an increase of only 2% in net income after taxes, 
although earnings before federal taxes showed an 
increase of 32%. These companies charged off 47.8% 
of their earnings to federal tax reserves, as compared 
with 33.0% in the first half of 1940. 


The following table gives a complete analysis of 
these percentages by industry classifications: 


Earnings of Industrial Companies 


Federal Income 
Percentage Changes Tax Reserves 
First Half, 1940 as Percentages 
to 1941 of Earnings* 


Industry Number of After Before 1st Half 1st Half 

Companies Taxes Taxes 1941 1940 
Aircraft and parts.... 6 —6 4-127 67.5 21.1 
Automobiles ........ 7 +6 +76 59.0 32.3 
Automobile parts .... 19 +15 +80 53.9 28.1 
Building materials ... 16 +34 +84 47.0 27.1 
Chemicals .......... 5 —1 +58 53.0 24.6 
Electrical products... 11 +14 +93 62.5 36.7 
Food products....... 21 +6 +37 42.0 25:2 
Machinery .......... 17 +23 +93 54.6 28.7 
Paper products ...... 16 +2 +32 47.8 33.0 
Petroleum products .. 16 +12 +26 23.1 13.4 
Rubber products..... 3 +96 +243 56.3 23.5 
Steel and iron........ 22 +81 +187 49.2 19.7 


Textiles 


pees tetas a 9 +48 +132 50.9 23.0 


* Earnings before federal taxes. 





Higher Federal Gasoline Tax Opposed by 


Advertising Association 


In this age the motor vehicle is no longer a luxury 
but an everyday necessity in every business and in 
every household, W. D. Billingsley, assistant secre- 
tary of the Outdoor Advertising Association of 
Arkansas, declared in a statement opposing the pro- 
posed 1¢ increase in the federal tax on gasoline. 

Any additional taxes that affect the operation of 
our daily transportation facilities are an additional 
burden on an already heavily taxed unit, he said. 


Problem of Taxing Small Incomes Not 
Insurmountable 


The worst problem encountered in any attempt to 
increase tax revenues by subjecting smaller incomes 
to taxation is probably that of administration. Many 
small business units, especially individuals engaged 
in retail trade and farming, customarily keep inade- 
quate books or none at all. It has therefore been 
considered difficult, if not impossible, for tax admin- 
istrative officers to determine accurately and justly 
the taxable net income of persons in the lower income 
brackets. 
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According to a study by The Conference Board, 
a few states have had considerable experience with 
the problem, with varying results. The experience 
of Oregon, however, suggests that by wise and judi- 
cious procedures the administrative problem can be 
solved in a manner generally satisfactory to both 
government and taxpayer. 

In Oregon, the exemption for married individuals 
is $1,500, and the tax schedule begins at 2 per cent. 
The Oregon State Tax Commission recently made 
a campaign to secure returns from farmers, small 
merchants and others who had not been filing returns 
although required by law to do so. Almost all the 
individuals reached were in or below the lower 
brackets of taxable income. Possibly not more than 
25 per cent of them had taxable incomes, but the 
amounts collected were many times the collection 
costs, and a basis was established for regular subse- 
quent returns from the new taxpayers. 

“When merchants and farmers did not owe any tax,” The 
Conference Board’s study says, “it was usually easy to deter- 
mine that fact. In other cases, where records were incom- 
plete, it was possible to arrive at estimates satisfactory to 
both the taxpayers and the commission in a relatively short 
time. Since the keeping of records is usually improved as 
soon as taxpayers realize their importance, the bookkeeping 
problem is not perennial with many taxpayers.” 

The experience of several of the states shows, ac- 
cording to the Board, that collection costs vary 
according to the number of returns filed, the admin- 
istrative procedure and other conditions. Lower ex- 
emptions increase the yield from old taxpayers, so 
the cost of collection may be low in relation to the 
total increase in yields, even though it is high relative 
to the amount obtained from the new taxpayers. 

Returns can be audited economically by classifying 
them according to size and nature of income. As a 
rule, only routine audits are necessary, except when 
the amount of revenue warrants thorough examina- 
tion. Most of the returns brought in by lowering 
exemptions require only routine, inexpensive audits. 

Collection at the source, asserted by some to be 
essential to efficient taxation of low incomes, could 
not be adopted by the Federal Government, if it de- 
cides to try to tax smaller incomes, without reorgani- 
zation of present administrative machinery and 
without entailing other disadvantages. It may be 
necessary to adopt that method, however, The Con- 
ference Board’s study concludes, if the income tax 
burden in the United States becomes as heavy as it 
now is in Great Britain. 

* oe x 


The people of the United States pay about $76,000,000 
a year in tolls to cross the nation’s rivers. 
a 


Trucks now bear an average annual tax burden 
of $100 each, 
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Chain Store Taxation 
[Continued from page 602] 


churches and schools were not supported so gen- 
erously as by local business men, and all local busi- 
ness was destroyed by unfair methods. He argued 
that such a system as that of the big chains kills 
individual initiative and “crushes the hopes and 
aspirations of young people.” It narrows the farmer’s 
market and forces down his prices, in fact, eliminates 
free competition. In short, he hoped to correct an 
uneconomic system by the passage of his bill. 

If the measure became law, he expected seven re- 
sults: (1) needed revenues for old-age assistance and 
other worthy purposes; (2) employment of millions 
of people; (3) reasonable security to small business 
but not “an umbrella over the inefficient”; (4) lower 
retail prices through clean competition; (5) benefits 
to farmers and small manufacturers because of the 
increased number of buyers for their products; (6) 
economies from chain organization retained but chis- 
eling and racketeering eliminated; and (7) low chain 
prices retained because state chains give to the con- 
sumer “every convenience, economy and price now 
given or granted by the interstate chains.” ”' 


Table 8 


Twenty Chain Stores * 


Amount 
Total State Due 


Num- Num- Net Income Chain Store under 
ber ber 1938 Taxes Paid Patman 
Chain States Stores (Moody’s) 1938 Bill 

A. & P. 40 13,300 $9,119,114 $734,814.50 $523,620,000 
Safeway 22 2,873 4,206,781 176,404 58,597,000 
Kroger 19 4,022 3,741,569 275,182 72,437,500 
First National 7 2,350 2,705,191 14,983,500 
American Stores 8 2,416 57,627 26,637 17,652,000 
Grand Union 6 585 san,858 2,253,000 
National Tea | 1,103 —982,313 ? 5,631,000 
Montgomery Ward . .46 575 19,644,956 20,525 16,813,000 
Sears Roebuck 45 496 30,828,248 11,689 12,910,500 
J. C. Penney oe 1,539 13,739,160 149,177 63,816,000 
F. W. Woolworth 48 1,864 28,584,944 58,542 79,416,000 
W. T. Grant 38 489 2,766,424 5,762.50 10,662,800 
J. J. Newberry 43 475 1,792,741 11,524,000 
S. H. Kress 29 239 3,668,216 2,578,100 
McCrory’s 25 200 1,765,063 1,637,500 
McLellan’s 30 236 860,788 2,613,000 
G. C. Murphy 13 201 2,489,867 2,160 859,300 
Walgreen .......0...% 37 508 2,067,846 15,076 11,044,500 
Melville Shoe 40 663 1,484,061 16,412 18,140,000 
John R, Thompson 

Restaurants 19 112 —243,076 506 492,100 





*See text. 76th Congress, Third Session, Hearings before the 
Committee on Ways and Means on H. R. 1, Excise Tax on Retail 
Stores, 1:159,161. 

At the request of the House subcommittee of the 
Committee on Ways and Means the Joint Committee 
on Internal Revenue Taxation computed the amount 
of tax that would be due from about twenty of the 
larger chains under the proposed measure. (Table 8.) 
If the full amount of the tax were imposed, the total 
tax on the Great Atlantic and Pacific Tea Company 





21 76th Congress, 3rd Session, Hearings on H. R. 1., 1:23. 
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would be $523,000,000, which was $514,500,000 more 
than their net income for 1938. The tax on Safeway 
Stores would be $54,000,000 more than their net in- 
come for the same year. Of these twenty chains the 
tax would be less than 1938 net income for only five 
companies (Montgomery Ward, Sears Roebuck, 
Kress, McCrory and G. C: Murphy). The smallest 
tax was 34.51 per cent for Murphy’s. 


[Concluded in next issue] 


Various Tax Theories and 
Their Current Applications 
[Concluded from page 587] 


Recently, it has been proposed to substitute for the 
present income tax a similarly progressive tax on in 
dividuals, confined however solely to expenditures 
during a given period for consumption goods, all tax- 
ation of savings being eliminated. Freeing savings 
from taxation would remove one of the two chief 
objections which the benefit theorist has to the progres- 
sive income tax, namely that it penalizes thrift. The 
probabilities are also that the exemption of savings 
from taxation would lessen the tendency of this type 
of tax to penalize efficiency, for many a producer would 
be anxious to lay up money for a rainy day, even 
though he knew that he would be taxed heavily if he 
spent money freely in any later calendar year. 

The progressive expenditure tax would probably 
conform even more closely than does the progressive 
income tax to the tenets of the ability-to-pay theory. 
Very often, a man’s ability to pay may not be cor 
rectly gauged by his income, for he may have debts 
which must be met, and which make it imperative 
for him to save. It may also be essential for him to 
lay aside money to meet the needs of a growing fam 
ily or to provide for old age. By contrast, when he 
feels in a position to spend lavishly for direct or con 
sumption goods, he is manifestly in a position to con 
tribute freely to the support of government. 

From the expediency standpoint, the progressive 
expenditure tax might prove almost as popular as 
the progressive income tax. True it would lose the 
support of those who are prejudiced against the accu 
mulation of savings, but on the other hand, it woul: 
be favored by those who object to the squandering of 
wealth. 

The discussion just presented is clearly limited in 
scope, for it deals with but three theories of taxation 
and their corresponding philosophies of government 
and with but nine types of taxes. It is hoped, how- 
ever, that it may help to clarify the issues regarding 
the forms of taxation most discussed in connection 
with the defense program. 
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STATE TAX CALENDAR 


1941 NOVEMBER 1941 


SUN, MON. TUE, WED. THU, FRI. SAT. 


«nan KC” «KD «CD KD 1 Ve 
234567 8: 
9 10 11 12 13 1415 
16 17 18 19 20 21 22 
*30 24 25 26 27 


ALABAMA 
Nov. 1— 
Annual license and privilege taxes delin- 
quent. 
Automobile dealers’ reports due. 
Nov. 10—— 


Alcoholic beverage reports due from dis- 
tributors, retailers and wholesalers. 

Automobile dealers’ reports due. 

Oil and gas conservation tax due. 

Tobacco use tax reports and payments due. 

Nov. 15—— 

Gasoline tax reports due from carriers’, 
transporters and warehouses. 

Last day for motor vehicle registration. 

Lubricating oils tax reports due from 


carriers, transporters, and warehouses. 
Motor carriers’ mileage tax and reports 
due. 
Nov. 20—— 


Automobile dealers’ reports due. 

Coal and iron ore mining tax reports and 
payment due. 

Gasoline taxes and reports due. 

Lubricating oils tax and reports due. 

Motor fuel tax and reports due. 

Sales tax reports and payment due. 


ARIZONA 


Nov.—First Monday 
Bank share tax installment delinquent. 





Property tax (semi-annual installment) 
delinquent. 
Nov. 5— 


Alcoholic beverage licensees’ reports due. 
Nov. 15—— 

Gasoline tax reports and payments due. 

Gross income reports and payments due. 

Motor carriers’ reports and taxes due. 
Nov. 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 

Nov. 10—— 

Alcoholic beverage taxes and reports due. 

Natural resources—statement of purchases 
due. 

Natural resources severance tax reports 
and payment due. 

Nov. 15—— 

Income tax (second installment) due. 

Light wine and beer purchasers’ reports 
due. 

Wine manufacturers’ 
due. 

Nov. 20 
Gasoline tax reports and payment due. 
Gross receipts tax and reports due (by 

regulation; under law, Nov. 15). 


reports and taxes 





CALIFORNIA 
Nov. 1— 

Gasoline tax due. 

Real property tax and personal property 
tax secured by real estate (semi-annual 
installment) due. 

Nov. 15— 
Gasoline tax reports due. 
Use fuel tax reports and tax due. 
Nov. 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
Nov. 5—— 
Motor carriers’ taxes due. 
Nov. 10—— 
Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage 
due. 
Nov. 14— 
Sales tax reports and payment due. 
Service tax reports and payment due. 
Nov. 15— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Use tax reports and payment due. 
Nov. 25—— 
Gasoline tax reports and payment due. 


reports 


CONNECTICUT 
Nov. 1—— 
Gasoline tax due. 
Property tax returns due. 
Nov. 15— 
Gasoline tax reports due. 
Railroad tax (semi-annual 
due. 
Street railway tax 
ment) due. 
Nov. 2#— 
Alcoholic beverage tax reports and pay- 
ment due. 
Cigarette distributors’ monthly inventory 
reports due. 


installment) 


(semi-annual install- 


DELAWARE 
Nov. 15—— 
Alcoholic beverage reports due from man- 
ufacturers and importers. 
Filling stations’ gasoline tax reports due. 
Nov. 30 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax and reports due. 





DISTRICT OF COLUMBIA 
Nov. 1—— 
Annual miscellaneous business license fees 
due. 
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Nov. 10— 
Licensed manufacturers’ and wholesalers’ 
beer reports due. 
Licensed manufacturers, wholesalers, or 
retailers alcoholic beverage reports due. 
Nov. 15—— 
Beer taxes due. 
Nov. 30 
Gasoline tax reports and payment due. 





FLORIDA 
Nov. 1—— 
Property taxes due. 
Nov. 10—— 


Manufacturers’ and dealers’ alcoholic bev- 

erage reports due. 
Nov. 15— 

Alcoholic beverage reports due from car- 
riers and transporters. 

Carriers’ gasoline reports due. 

Gasoline tax reports and payment due. 

Motor vehicle fuel use tax and reports due. 


GEORGIA 
Nov. 1— 
Corporation registration statements and 
fees due. 
Nov. 10—— 


Tobacco wholesale dealers’ reports due. 
Nov. 15— 
Malt beverage tax 
due. 
Nov. 20—— 
Gasoline tax reports and payment due. 


reports and payment 


IDAHO 

Nov. 9—— 

Motor carriers’ gross revenue reports due. 
Nov. 10— 

Beer dealers’ reports due. 
Nov. 15—— 

Electric power company reports and taxes 

due. 
Gasoline tax reports and payment due. 


ILLINOIS 
Nov. 1—— 
Egg dealers’ annual license fees due. 
Nov. 10 
Motor carriers’ mileage tax due. 
Nov. 15— 
Cigarette tax returns due. 
Last day to file alcoholic beverage reports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
Nov. 20—— 
Gasoline tax reports and payment due. 
Oil producers’ or managers’ reports due. 
Nov. 30—— 
Transporters’ gasoline tax reports due. 
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INDIANA 
Nov.—First Monday—— 
Property tax (semi-annual 
due. 
Nov. 15— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Nov. 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 
Nov. 25— 
Gasoline tax reports and payment due. 


installment) 


IOWA 
Nov. 10—— 
Beer taxes and reports due from class A 
permittees. 


Carriers’ gasoline tax reports due. 
Nov. 20—— 
Gasoline tax reports and payment due. 


KANSAS 
Nov. 10— 
Malt beverage reports and taxes due. 
Nov. 15— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Nov. 20—— 
Sales tax reports and payment due. 
Nov. 25— 
Gasoline tax reports and payment due. 


KENTUCKY 
Nov. 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment taxes and 
reports due. 
Cigarette tax reports due. 
Gasoline tax reports due from importers 
and refiners. 
Nov. 15-— 
Income tax (third installment) due. 
Motor vehicle fuel tax (other than gaso- 
line) reports and payment due. 
Passenger carriers’ mileage tax due. 


Public utility gross receipts tax reports 
and payment due. 
Nov. 20—— 
Oil production tax reports and payment 
due. 
Nov. 30—— 


Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 


LOUISIANA 
Nov. 1—— 
Pipe line transportation tax due. 
Public utility license tax due. 
Tobacco wholesalers’ reports due. 
Nov. 10—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports and pay- 
ment due. 
Importers’ light wine and beer tax reports 
due. 
Importers’ lubricating oils tax reports due. 
Nov. 15-—- 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax (third installment) due. 
Intoxicating liquor manufacturers’ 
dealers tax reports due. 
Tobacco wholesalers’ reports due. 
Nov. 20—— 
Dealers’ gasoline tax reports and payment 
due. 
Dealers’ kerosene tax reports and payment 
due. 
Fuel use tax and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 


and 
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Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales tax reports and pay- 
ment due. 

Petroleum solvents reports due. 


MAINE 
Nov. 10—— 
Malt beverage manufacturers’ and whole- 
salers’ reports due. 
Nov. 30—— 
Gasoline tax and reports due. 


MARYLAND 
Nov. 10—— 
Admissions tax payment due. 
Nov. 30—— 


Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 
Nov. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Nov. 15— 
Cigarette distributors’ 
payment due. 
Nov. 30—— 
Gasoline tax reports and payment due. 
Soft drinks tax and reports due. 


tax reports and 


MICHIGAN 
Nov. 1—— 
Gas and oil severance tax reports and pay- 
ment due. 
Nov. 5—— 


Carriers’ gasoline tax reports due. 
Nov. 15— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Nov. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 


MINNESOTA 
Nov. 1 
Property tax (second semi-annual install- 
ment) due. 
Nov. 10—— 
Iron ore severance tax reports due from 
carriers. 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
Nov. 15— 
Interstate motor carriers’ mileage tax due. 
Nov. 25— 
Gasoline tax payments due. 





MISSISSIPPI 
Nov. 5—— 
Factory reports due. 
Nov. 10—— 


Admissions tax reports and payment due. 
Nov. 15— 

Gasoline tax reports and payment due. 

Light wine and beer distributors,’ retailers’ 
and wholesalers’ reports due. 

Sales tax reports and payment due. 

Tobacco reports due from distributors, 
manufacturers and wholesalers. 

Timber severance tax and reports due. 

Use tax reports and payment due. 


MISSOURI 
Nov. 5— 
Non-intoxicating beer permittees’ reports 
due. 
Nov. 15— 


Gasoline tax reports and payment due. 
Property tax returns due in first class 
cities. 
Retail sales tax reports and payment due. 
Nov. 25— 
Gasoline tax due. 
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MONTANA 
Nov. 15—— 
Brewers’ and wholesale liquor dealers’ tax 
reports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Nov. 20—— 
Crude petroleum reports due from dealers, 
producers, refiners and transporters. 
Nov. 29—— 
Telephone company taxes and reports due. 
Nov. 30—— 
Bank share tax due. 
Freight line company tax due. 
Last day to pay metalliferous mine license 
tax. 


Property tax (semi-annual installment) 
due. 
NEBRASKA 
Nov. 1 





Bank share tax due. 
Express company taxes due. 
Nov. 15— 

Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


NEVADA 

Nov. 15— 

Carriers’ 

Nov. 25— 

Dealers’ gasoline tax reports and payment 
due. 

Fuel users’ tax reports and payment due. 


gasoline tax reports due. 


NEW HAMPSHIRE 
Nov. 1—— 
Gasoline tax due. 
Nov. 10—— 
Alcoholic beverage taxes and reports due. 
Nov. 15—— 
Gasoline tax reports due. 


NEW JERSEY 
Nov. 1—— 

Bank share tax (quarterly installment) 
due. 

Property tax (quarterly installment) due. 

Nov. 10 

Excise tax reports and payment due from 
busses in interstate commerce. 

Gross receipts taxes and reports due from 
busses and jitneys in municipalities. 

Nov. 15—— 

Alcoholic beverage taxes and reports due 
from distributors, importers, manufac- 
turers, transporters, and warehousemen. 

Extension of time for filing foreign cor- 
poration franchise tax returns may be 
granted to this date. 





Nov. 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline reports and pay- 
ment due. 


NEW MEXICO 
Nov. 15— 
Occupational gross income tax reports and 
payment due. 
Oil and gas gross production reports due. 
Severance taxes and reports due. 
Nov. 20—— 
Motor carriers’ reports and taxes due. 
Nov. 25— 
Gasoline tax reports and payments due. 
Use or compensating tax reports and pay- 
ment due. 


NEW YORK 
Nov. 15— 
Additional tax due from transmission and 
transportation companies. 
Franchise (income) tax (second install- 
ment) due. 
Nov. 20—— 
Alcoholic beverage taxes and reports due. 
Nov. 25— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
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Nov. 30—— 
Electric, gas, water, etc., company reports 
and taxes due. 
Gasoline taxes and reports due. 
Insurance company premiums taxes and 
reports due. 


NORTH CAROLINA 
Nov. 10— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports due. 
Nov. 15— 
Sales tax reports and payments due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Nov. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Franchise bus carriers’ and franchise haul- 
ers’ taxes and reports due. 


NORTH DAKOTA 
Nov. 15—— 
Alcoholic beverage transactions taxes and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 


OHIO 
Nov. 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage reports due from class 
A and B permittees. 
Nov. 15— 
Cigarette use tax reports and payment due. 
Nov. 20—— 
Dealers’ gasoline tax reports due. 
Nov. 30— 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 


OKLAHOMA 
Nov. 1—— 
Oil, gas and mineral gross production tax 
reports and payment due. 
Property tax (installment) due. 


Nov. 5—— 
Operators’ reports of mines other than 
coal due. 
Nov. 10—— 
Airports’ gross receipts tax reports and 


payment due. 
Alcoholic beverage reports and payment 
due. 
Nov. 15—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Nov. 20—— 
Coal mine operators’ reports due. 
Diesel fuel oil tax reports and payment 
due. 
Use tax reports and payment due. 


OREGON 
Nov. 10—— 
Oil production tax reports and payment 
due. 


Wholesale cigarette dealers’ reports due. 
Nov. 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


PENNSYLVANIA 
Nov. 10—— 

Importers’ spirituous and vinous liquor re- 
ports due. 

Malt beverage reports due. 

Nov. 15—— 

Employers’ return of tax withheld at 
source due under Philadelphia income 
tax law. 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

Nov. 30— 
Gasoline tax reports and payment due. 


RHODE ISLAND 
Nov. 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
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Nov. 15—— 
Gasoline tax reports and payment due. 


SOUTH CAROLINA 
Nov. 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and pay 
tax. 
Nov. 15—— 
Motor fuel tax and reports due. 
Nov. 20—— 
Gasoline tax reports and payment due. 


SOUTH DAKOTA 
Nov. 1—— 
Passenger motor carriers’ taxes due. 
Property tax (second installment) delin- 
quent. 
Nov. 15—— 
Alcoholic beverage sales tax reports due. 
Gasoline tax and use fuel tax and reports 
due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


TENNESSEE 
Nov. 1—— 
Cigarette and tobacco license tax reports 
due. 
Cottonseed oil mill reports due during 
month. 
Nov. 10—— 


Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Last day to file alcoholic beverage tax 
reports. 
Nov. 15—— 
Reports due on fuel used in internal com- 
bustion engines. 
Nov. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 


TEXAS 
Nov. 15—— 
Oleomargarine dealers’ taxes and reports 
due. 
Nov. 20—— 
Gasoline tax reports and payment due. 
Nov. 25—— 
Carbon black production tax reports and 
payment due. 
Cement distributors’ 
due. 
Natural gas production tax reports and 
payment due. 
Oil and gas well servicers’ taxes and re- 
ports due. 
Oil production tax reports and payment 
due. 
Theatres’ prizes and awards tax reports 
and payment due. 
Nov. 30—— 
Property tax (first installment) due. 


taxes and reports 


UTAH 

Nov. 10—— 

Carriers’ gasoline tax reports due. 

Liquor licensees’ reports due. 
Nov. 15—— 

Distributors’ and retailers’ 

reports and payment due. 

Sales tax returns and payment due. 

Use tax returns and payment due. 
Nov. 30—— 

Property tax delinquent at noon. 


gasoline tax 


VERMONT 
Nov. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 


Property tax payable in installments due. 
Nov. 15— 
Electric light and power company tax re- 
ports and payment due. 
Nov. 30—— 
Gasoline tax reports and payment due. 
National bank deposits tax due. 
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VIRGINIA 
Nov. 10—— 
Beer dealers, bottlers and manufacturers’ 
reports due. 
Nov. 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 


WASHINGTON 
Nov. 10—— 
Malt products brewers and manufacturers’ 
reports due. 
Nov. 15— 
Admissions tax reports and payment due. 
Butter substitutes reports and taxes due. 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Gross income tax returns and payment due. 
Public utility gross operating tax reports 
and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Nov. 30—— 


Property tax (semi-annual installment) 
due. 
WEST VIRGINIA 
Nov. 1—— 
Bank share tax due. 
Property tax (semi-annual installment) 
due. 
Nov. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Nov. 15— 


Sales tax reports and payment due. 
Nov. 30—— 
Gasoline tax reports and payment due. 





WISCONSIN 
Nov. 1 
Beer tax reports due. 
Nov. 10— 


Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
Nov. 20—— 
Gasoline and diesel fuel tax reports and 
payment due. 
Nov. 30—— 
Privilege dividend tax due. 
Transportation company gasoline reports 
due. 


WYOMING 
Nov. 10—— 
Bank share tax (semi-annual installment) 
due. 
Carriers’ gasoline tax reports and pay- 
ment due. 
Property tax (semi-annual 
due. 
Nov. 15— 
Dealers’ gasoline tax reports due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 
Nov. 20—— 
Motor carriers’ taxes and reports due. 


installment) 


FEDERAL TAX CALENDAR 


Nov. 15— 

Corporation income tax and excess profits 
tax returns due for fiscal year ended 
Aug. 31. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended Aug. 31. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended May 31, with interest at 6% 
from Aug. 15 on first installment. Form 
1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended May 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 
year ended Aug. 31. Form 1041. 
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Nov. 15—cont’d—— 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed May 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended May 
31, in case of American citizens abroad. 
Form 1040. 

Individual income tax return due for fiscal 
year ended Aug. 31. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended Aug. 31, 1940. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended Aug. 31. Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for October. 
Form 957. 

Nonresident alien individual income tax 
return due for fiscal year ended May 31. 
Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended May 31. Forms 
1040NB, 1040NB-a. 
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income 
year ended 


Nonresident foreign corporation 
tax return due for fiscal 
May 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended Aug. 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended May 31, by general extension. 
Forms 1120 and 1121. 

Second quarterly income-excess profits tax 


Nov. 30* 


October, 1941 


Nov. 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for October. Form 
1012. 





Admissions, dues and safety deposit box 
rentals tax due for October. Form 729. 
Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for October. 
Form 727. 


Excise taxes on lubricating oils, fancy 


wooden matches, and gasoline due fo: 


payment due for fiscal year ended May 


s October. Form 726. 
as Forms 1040, 1041, 1120, 1120H, 1120L, Excise taxes on sales due for October. 
1121, Form 728. 
Second quarterly income tax payment due Processing taxes on oils due for October. 
on returns of nonresidents for fiscal year Form 932. 


ended Feb. 28. Forms 
1120L, 1120NB, 1121. 


Stockbrokers’ monthly return of stamp 
account due for October. Form 838. 


Third quarterly income-excess profits tax 


1040B, 1120H, Sugar (manufactured) tax due for October. 
Form 1 (Sugar). 





*In this section of the calendar no listing 
has been made of the new excise taxes im- 
posed by the 1941 Act, such as the transpor- 
payment due for fiscal year ended Feb. tation tax, floor stocks taxes, etc., because 
28. Forms 1040, 1041, 1120, 1120H, as yet no return forms have been released 
1120L, 1121. Ed. 





Jurisdiction Convened Adjourned 
Arizona . Jan. 13. Mar. 17 
Arkansas Jan. 13 Mar. 13 
California Jan. 6 June 14 
Colorado .. jan. | Ape. 7 
Connecticut Jan. 8 June 4 
Delaware Jan. 7 May 2 
Florida ... Apr. 8 June 6 
Georgia (Ist Sp.). Jan. 13. Jan. 23 
Georgia Jan. 23. Mar. 22 
idalio .... Jan. 6 Mar. 8 
Illinois Jan. June 30 
Indiana Jan. Mar. 10 
lowa Jan. 13 Apr. 10 
Kansas Jan. Apr. 9 
Maine Jan. 1 #£4Apr. 26 
Maryland Jan. 1 = Mar. 31 





* In recess, 


Calendar of 1941 Sessions of State Legislatures 












Jurisdiction Convened Adjourned Jurisdiction Convened Adjourned 


Massachusetts 


Jan. 1 . Pennsylvania .... Jan. 7 July 15 
Michigan Jan. 1 7 Rhode Island Jan. 7 Apr. 30 
Minnesota Jan. 7 Apr. 23 South Carolina... Jan. 14 May 24 
Missouri Jan. 8 July 12 South Dakota Jan. 7 Mar. 7 
Montana . Jan. 6 Mar. 6 Tennessee....... Jan. 6 Feb. 15 
Nebraska Jan. 7 May 23 Texas .... Jam 1 Jealy 3 
Nevada ..... Jan. 20 Mar. 20 Texas (Ist Sp.).. Sept. 9 Sept. 19 
New Hampshire. Jan. 1 June 13. Utah ........... Jan. 13 Mar. 13 
New Jersey Jan. 14 * Utah (1st Sp.)... Mar.17 Mar. 29 
New Mexico Jan. 14 Apr. 12. Utah (2d Sp.) May 19 June 12 
New York ... Jan. & Apr. 3 Vermont ........ Jan. 8 Apr. 10 
North Carolina... Jan. 8 Mar. 15 Vermont (1st Sp.) Sept.10 Sept. 16 
North Dakota Jan. 7 Mar. 7 Washington..... Jan. 13. Mar. 13 
Ohio Jan. 6 May 27 #£4zWest Virginia... Jan. 8 Mar. 8 
Oklahoma Jan. 7 May 23 Wisconsin....... Jan. 8 June 6 
Oregon Jan. 13. Mar. 15 Wyoming .. Jan. 14 Feb. 22 





Guaranteed Interest on a Worthless Security 
That the interest may be taxable though the prin- 
cipal is gone, is the theme of a recent Bureau Special 


Ruling.’ 


A corporation had debentures outstanding. 
interest, but not the principal, was guaranteed by a 


bonding company. 


Two questions arose as to the remaining outstand- 


ing debentures: 


(1) Was receipt of the guaranteed interest taxable 


income ? 





1413 CCH {] 6467. 


The issuing corporation was 
bound to use the proceeds from the sale of its assets 
to acquire and cancel the debentures. The market 
price of the debentures was higher than their asset 
value so that all the assets would be exhausted in 
purchasing only a part of the debentures. 








(2) What loss, if any, may be taken, and when, 
because of exhaustion of the issuing corporation’s 
debentures ? 

The Bureau answered as follows: 

(1) The interest payments are fully taxable as such. 

(2) If the debentures are held after complete ex- 
haustion of the assets, the loss is deductible in the 
year when the debentures mature or the year when 
they are disposed of, if disposed of before maturity. 


The 


Chairman Levin Resigns from Maryland 
Tax Commission 

Harry O. Levin, Chairman of the Maryland Tax 
Commission, has resigned from that office effective 
October 1 in order to devote his entire time to his 
law practice. Appointed by the late Governor Nice 
in 1937, Mr. Levin’s term of office would not have ex- 
pired until June, 1943. 
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IN CURRENT LF®AL PERIODICALS 





ALLOCATION OF BUSINESS _IN- 
COME FOR STATE INCOME 
TAX PURPOSES 


William W. Watson, Special Assistant 
Attorney General, Minnesota 


25 Minnesota Law Review, June, 1941, 
p. 851-914 


A manufacturing company incorporated 
none state has its factory in another. It 
purchases all its raw materials in a third 
tate. Its officers live in a fourth state, from 
vhich the business is controlled and man- 
nged. The company’s only sales office, from 
vhich all deliveries are made, is in a fifth, 
n which all customers reside and all sales 
kre consummated. The company operates 
es an integral unit. By reasons of the loca- 
ion of the factory within its borders one 
State claims the net income of the company 
s taxable by it. Another claims the net 
ncome is taxable by it because purchases 
t raw materials are made there. A third 
laims that the management of the business 
rom within the state also justifies taxation 
! the company’s net income. A fourth 
lams that the sales activities within the 
tate justify income taxation by it. The 
manufacturing company claims that it is 
ot taxable in any of the states mentioned. 
ut contends that it is entitled to a separate 

Accounting, that such accounting shows 

hat its operations are carried on at a loss 
nall states except the fifth state; that the 

Onstitution of that state prohibits income 
axation; that, should a separate accounting 
¢ denied by any of the other states, then 

R meritorious case is presented for the ap- 

lication of an “equitable” apportionment; 
nd that an apportionment formula, if ap- 
lied by these states, would be unconstitu- 


rc as taking property without due process 
T law. 


Primarily the problem of allocation is to 
ttribute to one or more of several business 
unctions a portion of that net income 
which results from the integrated conduct 
fthem all. Thus, the income of the manu- 
acturing company may be said to result 
fom its combined manufacturing, selling, 
ying and managing activities. For tax 
Urposes this income must be split up and 
t Portion assigned to factory operations, a 


portion to selling activities, a portion to 
buying activities and a portion to manage- 
ment. Obviously, there are no a priori rules 
for making this segregation. The legisla- 
tures and the courts are guided principally 
by ideas of fairness. 


Only business income may be allocated. 
Income from personal services, from iso- 
lated sales, rentals, royalties, interest, and 
dividends is assigned a taxable situs under 
principles different from those controlling 
with respect to business income. 


Income derived from business activities 
carried on in more than one state may be 
allocated only if these activities are part 
of an integral whole. If any part, confined 
to the limits of one state, should be con- 
sidered a dissociated unit the income there- 
from would not be subject to allocation. 
Or if this dissociated business is carried on 
in several states there is an allocation, but 
only of the separate income. Definition is 
thus necessary in order, in some instances, 
to determine whether or not an allocation 
is to be made and in others to determine 
the unit of income subject thereto. 


Sometimes a taxpayer may carry on an 
integral business in more than one state. 
A multi-state business is then done and an 
allocation is to be made. Or a taxpayer 
may carry on an integral business within 
one state. Here there is no problem of 
allocation but a preliminary one of deter- 
mining whether the entire business is done 
within the state. More specifically, there 
must be decision with respect to whether 
or not the operation of a factory outside 
the state, or the conduct of buying activities 
outside the state, or the location of man- 
agement outside the state, or the solicita- 
tion of sales through agents or branches 
outside the state, or the performance of 
any one of several other business functions 
constitute doing business or, in economic 
terms, the performance of an income pro- 
ducing functions outside the state. If in 
any instance it does, an allocation is to be 
made. If it does not, there is none. 

Only that income is subject to allocation 
which is from an integral, multi-state busi- 
ness. This allocation may be made by a 
statutory apportionment fraction, by an 
equitable apportionment or by a separate 
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accounting. Under the first method the in- 
trastate portion of the income from a multi- 
state business is determined by applying a 
statutory fraction to the entire income. By 
a separate accounting the same determina- 
tion is made but by an application and use 
of accounting records, principles and prac- 
tices. In an equitable apportionment an 
administrative selection and application of 
apportionment fractions is made. 


No one of the four states within which 
our manufacturing company carried on its 
activities may tax its entire income. Each 
one may, however, in the proper situation, 
tax a portion. Propriety in each case de- 
pends upon whether the company is doing 
business within the state and whether any 
income is attributable thereto. All courts 
would hold that the manufacturing com- 
pany was doing business within the state 
of its factory and within the state of its 
branch sales office. Whether the same con- 
clusion would be reached with respect to 
the company’s purchases or management is 
a question of fact dependent upon the kind 
and extent of these activities. All courts 
would attribute a portion of the company’s 
net income to its factory operation and to 
its sales activities. If the company’s con- 
duct of its purchasing or of its management 
constituted doing business, the same result 
would probably be reached with respect to 
them. If not, the opposite conclusion would 
be likely. 

In order to determine the portion of its 
net income separately taxable in each of 
the four states the taxpayer may, perhaps, 
in each state, seek an allocation by a sepa- 
rate accounting. To do so it must first 
comply with statutory conditions. This 
may involve proof of the accuracy and 
reliability of accounting records or of the 
unfairness of the statutory fraction or, with 
respect to its manufacturing and selling 
activities of an independent market price 
of its product, or of still other statutory 
prerequisites. On the facts this manufac- 
turing company would in all probability 
find it impossible to comply with even the 
minimum conditions in so far as its manage- 
ment and purchases are concerned. Con- 
versely, the tax authority may seek a separate 
accounting. Whether it has this right is 
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doubtful under the statutes of most states. 
Equally uncertain are the conditions of this 
right, if any. Or the company may seek 
an allocation by statutory apportionment. 
It may demand this method as of right 
unless it is inaccurate and unfair. In that 
case the tax authority in many states prob- 
ably has the right to substitute an equitable 
apportionment, and possibly in some states 
the right to substitute a separate account- 
ing. The degree of inaccuracy and the de- 
gree of its proof have not been clearly 
defined in any state. Conversely, the tax 
authority may seek an allocation by frac- 
tional apportionment. This method is in 
many states prima facie correct. The com- 
pany would have the burden of showing 
it to be inapplicable. The extent and de- 
gree of this burden, however, are differently 
defined in different states. Or the company 
may seek an allocation by equitable appor- 
tionment. Again it must comply with the 
statutory conditions by showing the statu- 
tory fraction unfair, or by showing a sepa- 
rate accounting unavailable, or by showing 
other statutory prerequisites fulfilled. On 
the facts the manufacturing company may 
well find this method of allocation the only 
accurate one for the state in which its man- 
agement is located and for the state in 
which its purchases are made. Conversely 
again, the tax authority may seek an alloca- 
tion by equitable apportionment. In many 
states it can, but again only upon compli- 
ance with the various statutory conditions. 


EXCESS PROFITS TAXATION: AB- 
NORMALITIES AFFECTING IN- 
COME AND CAPITAL 


Claude O’Quin, Member of the Louisiana Bar 


3 Louisiana Law Review, May, 1941, 
p. 667-719 


The United States revived the excess 
profits tax upon corporate income in 1940 
with the dual purpose of raising revenue 
and preventing profiteering on the current 
rearmament program. Abnormalities in the 
capital or income of corporations are so 
varied and unforeseeable that no inflexible 
statutory measure, however wisely framed, 
can be applied equitably to all corporations 
throughout the nation. If the tax is to be 
applied equitably, therefore, and levied only 
upon excess profits, some provision must 
be made for the relief of taxpayers affected 
by abnormalities. It is the purpose of this 
article to consider the provisions of the 
current Revenue Act for adjusting such 
abnormalities. 

The special provision for relief in cases 
of abnormalities may be formulated as a 
series of specific paragraphs, each applying 
to a particular type of abnormality, appli- 
cation of the indicated relief being manda- 
tory whenever the indicated conditions are 
proved to exist; or the form of the provi- 
sion may be broadened, with application to 
specific cases left to the discretion of ad- 
ministrative officials or to an independent 
board. The difficulty with the former is 
that it is inelastic; the very flexibility of a 
general provision, on the other hand, ne- 
cessitates a considerable degree of discre- 
tion in its application. 

There was no provision for review of 
special assessment determinations under 
the 1918 and 1921 statutes. A form of ap- 
peal was allowed within the department, 
but the popular demand for supervision by 
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an independent board was not satisfied until 
the organization of the Board of Tax Ap- 
peals in 1924. In Williamsport Wire Rope 
Co. v. United States, 277 U. S. 551, the Su- 
preme Court of the United States held that 
the Commissioner’s special assessment de- 
terminations were not subject to re-exam- 
ination in the courts. 


The Board of Tax Appeals, in the exer- 
cise of its power of review over the Com- 
missioner’s determinations, held that the 
granting of special assessment was manda- 
tory when any of the specified conditions 
were found to exist, and that the special 
assessment device could not be used to 
raise the tax payable, since these sections 
were intended as relief provisions. In gen- 
eral, the Board required proof that an al- 
leged abnormality was substantial, and that 
it was unusual in the taxpayer’s trade or 
business. If the abnormality was an exclu- 
sion of capital, the taxpayer was required 
to show that the property excluded (from 
statutory invested capital) was actually 
used in the operation of the business or 
that it contributed to the production of 
taxable income. 


Section 721 of the Revenue Act of 1940 
is devoted to abnormalities in the income 
for the taxable year caused by inclusion 
of items which are attributable, in whole 
or in part, to other years. Special provi- 
sions were made to take care of those ab- 
normalities which Congress could foresee, 
and at the same time to avoid the necessity 
of administrative selection in a majority of 
the cases which might arise. Yet Congress 
admitted that “the types of abnormal in- 
come that may occur cannot be predicted 
in advance,” and so delegated power to the 
Commissioner to add further subdivisions 
as the need might arise; but such action 
will be quasi-legislative in effect, and the 
ruling once established will be available to 
other taxpayers, rather than quasi-judicial 
with the possibility of diverse results on 
essentially the same facts. 


Relief is not applied, of course, merely 
upon a showing that the claimant has in- 
come of the indicated classes; it must ap- 
pear that it is abnormal for the taxpayer to 
receive income of this class or amount, and 
that it is attributable to other years, 

The statute provides: “All income which 
is classifiable in more than one of such sub- 
paragraphs shall be classified under the one 
which the taxpayer irrevocably elects.” 
Many meritorious claims may be forfeited 
for failure to select the proper subpara- 
graph. With this exception, however, Con- 
gress has performed a creditable job in its 
handling of abnormalities affecting gross 
income for the taxable year. The rest will 
depend upon sympathetic administration. 
It should be noted, however, that the stat- 
ute lacks any provision for relief of abnor- 
malities affecting the excess profits credit 
computed on the capital basis, such as has 
been a feature of every excess profits tax 
act since 1919. 

Section 722 of the Revenue Act of 1940 
is confined to the adjustment of the ab- 
normal base period net income of a tax- 
payer electing the average earnings credit, 
and within that category it applies only to 
the situations specifically designated. Sec- 
tion 722, as complemented by Section 711 
(b) (1) (H), (1), (J), and (K), with sym- 

pathetic administration, will probably offer 
cae relief in the great majority of in- 
stances in which the excess profits credit 
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determined under the normal base-perip 
computation is inapplicable because , 
changes in the character of the ent« rprisg 
or because of occurrences abnormally (j 
minishing the base period net income. 


But what of corporations prejudiced } 
the time of incorporation? Section 722 (| 
(D) directs that existence during only pat 
of the base period shall be considered 
change in the character of the business, 
that corporations organized in the sever 
years before January 1, 1940, are entitle 
to the benefits of that section. Neither Se 
tion 722 nor Section 711 can apply, howeve: 
to corporations organized after Decembe 
Ja, 1939, unless they are “acquiring corpor: 
tions” under Section 740; such enterpris¢ 
are forced to rely upon the capital bas 
computation of the excess profits cred 
Since there is no provision for adjustmer 
of the excess profits credit so determine/ 
these corporations may suffer a very re: 
prejudice at a critical stage of developmen 


Section 732, added by the 1941 amend 
ments, specifies that the Board of Tax Ap 
peals shall have jurisdiction to revie 
determinations under the special assess 
ment provisions. Court review and redeter 
mination of collateral matters in collatera 
actions will be much less restricted unde 
the new statute than under the old one. 


In general, the relief to be granted unde 
the present statute is that which would re 
duce the taxpayer’s abnormality to th 
maximum discrimination which is denie 
relief under the limitations of the section 
applicable. The amount of abnormal in 
come attributable to years prior to 1940; 
entirely disregarded. This is illogical, bu 
any other solution would necessitate revi 
sion of excess profits tax payments for a 
past years each time a sum of abnormal it 
come partially attributable to a base peri 
year might appear. This would be an im 
possible burden upon the bureau of Internd 
Revenue. If a portion of the abnormal in 
come is attributable to a future year, thd 
sum is simply added to the gross incom 
for that year when the time for filing tr 
turns arrives, and the excess profits tax! 
computed upon the whole. The taxpaye 
is protected from the possibility of its bein 
in a higher bracket in that subsequent yea' 
the government is protected against avoil 
ance of the tax in the future year by t! 
taxpayer’s liquidation or transfer of sul 
stantially all of its assets. 


The greatest problem of measure of fé 
lief, from the taxpayer’s viewpoint, is pré 
sented by Section 722. Assuming that th 


taxpayer has shown that it is affected }) 


a change in the character of its business | 
an interruption or diminution of its operé 
tions during the base period which entitle 
it to computation of its excess profits cred! 
under that section, the taxpayer still mu: 


establish “the amount that would have bee! 


its average base period net income” if non 
of the abnormal events had occurred or! 
the character of the business during t 


base period had been the same as on Janua‘} 


1, 1940. 


It was failure to sustain the burden ° 
proof which led to most of the rejections 0 
special assessment claims under the 19! 
and 1921 Revenue Acts, and it may 
feared that Section 722 will offer even great? 
obstacles to relief. 
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e-pering PROCEDURE UNDER ACT FOR COM- 
use of POSITION OF INDEBTEDNESS 
terprsqd OF LOCAL TAXING AGENCIES 
ally 4; 
= ‘| Edward J. Clark, Member of the Oregon Bar 
liced } 20 Oregon Law Review, June, 1941, 
722 (| p. 316-327 
nly pa 
dooae This article is confined to a discussion of 
ness, problems likely to arise in a proceeding for 
sever composition of indebtedness of local taxing 
entitle agencies. Before instituting such a proceed- 
her Seg ing the practicing attorney must consider 
1oweveg the scope of the decision in United States v. 
ecembep Bekins, 304 U. S. 27, and decide whether or 
corporg not that decision has unequivocally sus- 
rerprisy tained the act with respect to the type oi 
al bas municipality with which he is dealing. The 
; cred@ act groups taxing agencies into six classifi- 
‘ustmeng cations which progressively have less of the 
ermine local-improvement-district features and more 
‘ery req of the qualities of municipalities exercising 
lopmeng governmental powers delegated by the state. 
| The act adds to these classifications a sav- 
amendy ing clause declaring a legislative purpose to 
Tax Aol have the act operative as to less than all of 
revit the classification, if adjudged invalid as to 
nese some. 
“ae It is safe to conclude from the Bekins 
“d undef (Se Supra, that the court intended to sus- 
ee tain the constitutionality of this act as a 
; whole, subject to the reserved question 
ed undef touching state consent. Considering the 
vould rf nature of the bankruptcy power under the 
to thi Constitution, the prediction may be made 
s denief that, if the reserved question of state con- 
section{ sent arises, the applicability of the bank- 
rmal int ruptcy clause will not be made dependent 
o 1940 if upon the presence or absence of consent on 
zical, buf the part of the state affected. Some recent 
ate revg cases, however, have challenged this pre- 
ts tor aff diction. 
ormal if This point involves a vital question of 
Se peril statutory construction and of practice con- 
€ an Ill cerning which the texts are largely silent. 
F Intert The Reconstruction Finance Corporation 
ormal if has been the financial angel of distressed 
year, thal municipalities and its considered practice 
S incom followed in over one hundred cases gives 
filing t# flesh and sinew to the bare bones of the 
its tax § statute. 
taxpayq The writer feels that the act, and particu- 
its being larly subsec. 83(b), which provides that 
lent yeai Subsec. 83 (b): “Upon approving the petition 
ist avol-g as properly filed, or at any time thereafter, the 
ar by th@ judge shall enter an order fixing a time and 
r of sul place for a hearing on the petition, which shall 
be held within ninety days from the date of said 
order, and shall provide in the order that notice 
ire of fe shall be given to creditors of the filing of the 
it, is pre petition and its approval as being properly filed, 
. , ag and of the time and place for the hearing. The 
x that th judge shall prescribe the form of the notice, 
Tected b¥ which shall specify the manner in which claims 
usiness Of and interests of creditors shall be filed or evi- 
its opera denced, on or before the date fixed for the hear- 
‘h entith Ing. (Italics are the author’s.) 
fits cred “. . . If, however, the material allegations 
; J of the petition are sustained, the judge shall 
still mus classify the creditors according to the nature of 
have beef their respective claims and interest." 
- F nol] permits a large discretion in the choice 
ar OF I methods of establishing claims of creditors. 
uring " This act followed fast upon the enactment 
on Janva'§ of the original chapter 10. It declares, in 
positive terms and under heavy penalties, 
burden °§ 4ny agreement which is designed to fix fees 
jections of between different parties in interest in any 
- the 191 bankruptcy” proceedings to be unlawful. 
+ may It includes the judge who may be called 
ren great? upon to fix a fee within its terms and pen- 





alties. The author of the act intended it to 
apply to contracts fixing compensation be- 
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tween a party in interest and that party’s 
agent in event the agreed compensation was 
to be paid out of the assets in composition 
proceedings of the debtor. 


It requires no citation of authorities to 
establish that a chapter 9 proceedings falls 
within its terms. Good intentions will not 
save a contract within its terms. The act 
is carefully drawn to negative allowances 
of compensation to anyone which are con- 
tractual as to amount and not subject to 
the court’s control as to reasonableness. 
The language of subsec. (a) permitting 
“agreements not inconsistent with this chap- 
ter as the parties may desire,” must be read 
in connection with the Borah Act. 


Of great importance in the formulation of 
the plan is the question whether or not the 
language of the next to last paragraph of 
subsec. 83(b) mandatorily requires the plan 
to estimate and include figures covering ad- 
ministrative expenses. The portion of the 
above subsection must be read in connec- 
tion with subsec. (e) (4) of the same section, 
which requires the court to find, among 
other things, before approving the plan, that 
“all amounts to be paid by the petitioner 
for services or expenses incident to the com- 
position have been fully disclosed and are 
reasonable.” 


It is evident that subsec. (e)(4) was 
prompted by the thought that there should 
be a full disclosure as exact a determina- 
tion of all expenses of the proposed compo- 
sition as is possible at the hearing. Such 
disclosure, either by the plan or in accord- 
ance with the usual bankruptcy practice, 
tends to keep down administrative expenses, 
since the desire to obtain the statutory per- 
centage, where that is at stake restrains 
demands. The approximate amount of ex- 
penses of the proceedings, likewise, has a 
bearing on the ability of the debtor to carry 
out the plan—both expenses and the com- 
position fund ultimately coming out of the 
landowners. 


JUDICIAL REVIEW OF TAX 
ASSESSMENTS IN IOWA 


Robert B. Throckmorton, Associate Attorney, 
O fice of the Solicitor, United States 
Department of Agriculture 


26 Iowa Law Review, May, 1941, p. 723-771 


In Iowa, the district court has the power 
to review virtually all phases of the assess- 
ment process and to raise, lower, or affirm 
assessments, but it has no assessing au- 
thority in its own right. Likewise, certain 
administrative agencies—the state and 
county boards of review—have authority to 
review assessments and to alter them, but 
not to make them. In contrast to this, some 
officials—the county auditor and the local 
boards of review—can both make and 
review assessments, at least to a limited 
extent. From these observations, it is 
apparent that the judicial process, as it 
pertains to property tax administration, per- 
forms only the function of review, whereas 
the administrative process encompasses 
both (1) the making, and (2) the reviewing 
of assessments. 

Administrative review is available only 
for the correction of errors made by the 
assessor, the local board of review, and 
the county board of review. Judicial re- 
view, however, may be obtained immediately 
from the actions of all administrative off- 
cers and agencies, except the assessor and 
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the state tax commission acting both in its 
own capacity and also as the state board 
of review. Moreover, even though an as- 
sessment made by the assessor cannot be 
appealed immediately to the district court, 
it can, in all cases be appealed after relief 
has been sought before the local board of 
review. This procedure is also applicable 
to appeals from the county board of 
review and from the action of the county 
auditor in correcting errors in the tax or 
assessment list or in assessing omitted 
property. 

It is quite clear, from even a cursory 
study of this subject that the Iowa courts 
are not appreciably reluctant to disturb the 
findings of the assessment authorities. The 
presumption in favor of the assessment is 
always acknowledged, but it is not always 
accorded the same weight. The difficulty 
of ascertaining property values is also ob- 
served, but frequently as something in the 
nature of an excuse or apology for the 
court’s making an independent determina- 
tion rather than as a justification for its re- 
fusal to disturb the administrative finding. 


A general acceptance of the fact that the 
assessment of property is a technical, spe- 
cialized undertaking and that it is essentially 
administrative, rather than judicial, is nec- 
essary before a satisfactory relationship can 
exist between the courts and the taxing 
bodies. The role of the courts with refer- 
ence to valuation conflicts between property 
owners and assessing officials should be 
that of umpire—not that of participant. The 
future of sound tax administration in Towa 
rests with the realization of the wonderful 
possibilities latent in the powers of the state 
tax commission and in the reform of local 
personnel and procedures—not in the close 
surveillance of assessments by the judiciary. 
The attitude of the courts should be one of 
jealous regard for the preservation of sub- 
stantial rights, but it should also be that 
of humility and restraint with reference to 
the invasion of the controversial and tech- 
nical area of property values. 


THE IMPACT OF THE LAW OF 
POWERS UPON OUR INTERNAL 
REVENUE LAWS 


Montgomery B. Angell, Member of the New 
York Bar 


39 Michigan Law Review, June, 1941, 
p. 1269-1287 


An interesting difference in view has 
arisen recently in the halls of the Harvard 
Law School on the use of powers of ap- 
pointment under the federal estate tax act. 
One view is that the chief efficacy today 
of the power of appointment lies in its 
capacity for use in tax evasion, which 
should be corrected. The other view is 
that there is a salutary tendency toward 
using sensible and flexible powers of ap- 
pointment, which should be encouraged in 
meeting changing and difficult family situa- 
tions, but which would be checked were the 
former view accepted. As shedding light 
upon the controversy, it may not be inap- 
propriate to consider some of the problems 
underlying the taxation of property subject 
to a power of appointment. 


A power is the capacity to change legal 
rights in respect of property. Whatever 
may be the character of the holder’s inter- 
est, it is in essence an authority over prop- 
erty. At common law the holder of a 
power of appointment was not regarded in 
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any sense as the owner of the property and 
he did not have an estate in the property, 
until the power was exercised and the prop- 
erty subject to the power came _ into 
For our purposes, the exact char- 
acter of the right is of no consequence. 

Sugden in his Treatise on Powers gives us 
the classical division at the common law. 
Powers, says Sugden, are divided into three 
main classifications: (1) powers which are 
appendant or appurtenant; (2) powers col- 
lateral or in gross; and (3) powers simply 
collateral. However from time to time the 
classification of powers has been changed 
by statute and judicial decision. 


In considering the problems of taxation 
one should be very reluctant to impose a 
tax on the principle that the taxpayer’s re- 
lation to the property should be deemed to 
be the equivalent of ownership when in 
actuality the relation is such as to negative 
the existence of such relationship, either 
legalistically or viewed from the standpoint 
of economic benefits. If, for example, the 
relation existing between the holder of a 
power over property and the property sub- 
ject to the power is such that the holder 
possesses virtually the same rights in re- 
spect of the property as an owner possesses, 
it is not inappropriate to tax him as though 
he were the owner. On the other hand, 
if the nature of the power is such that the 
relationship between the holder and the 
property subject to the power is not in 
reality one of ownership, the holder should 
not be taxed as if he were in fact the owner. 


At the present time, neither the federal 
revenue statutes nor adjudicated cases have 
undertaken to impute the full effects of 
ownership to one who does not otherwise 
have an estate or interest in property, sim- 
ply because of the existence of a power of 
appointment over the property. The de- 
cisions under the estate tax act for years 
have emphasized the shifting of the eco- 
nomic benefits of the property as dis- 
tinguished from the ownership of any 
technical estates. But even under this es- 
tablished conception neither the statute nor 
the decisions have gone so far as to hold 
that the existence of a power of appoint- 
ment at death, in and of itself, requires the 
inclusion of the property subject to the 
power in the gross estate. 


The federal estate tax act recognizes 
powers by express language in only two in- 
stances (subdivision) (d) and (f)). The 
significance of these two provisions is that 
the powers covered by (d) are limited to 
reserved powers as distinguished from do- 
nated powers, while the powers-covered by (f) 
are general powers and then only when e-rer- 
cised and the property passes under the 
power; if by will, the powers may be either 
reserved or donated, and if by deed, either 
reserved or donated when executed in con- 
templation of death, but only when reserved 
in the case of the remaining powers covered, 
as where the owner creates a trust, reserv- 
ing a life estate with a power of appoint- 
ment over the remainder. 

There is still another provision of the 
estate tax act which conceivably might have 
been applied to powers, and the failure of 
the courts to so apply it is not without its 
significance. Subdivision (a), which ap- 
peared in the original enactment in 1916, 
covers “any interest” in property of the 
decedent at death. 

In the field of income taxes, the federal 
statute has concerned itself with power 
in only two sections, expressly in section 
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166 and inferentially in section 167. Both 
have to do with reserved powers. Under 
166, the income of a trust, although re- 
ceived by someone other than the grantor, 
nevertheless is taxable to the grantor 
where the grantor retains “the power to 
revest in himself title to any part of the 
corpus of the trust.” 


To the author, the most important di- 
vision in the classes of powers under a just 
system of taxation is the distinction be- 
tween reserved powers and donated powers. 
For example, where one who owns a piece 
of property conveys it outright to another 
or in trust for others but reserves a general 
power of appointment, it is quite proper to 
say that the donor of the property is still 
the owner of the property. Here the donee 
of the power continues to retain complete 
dominion and control over the property. To 
recognize the estate held by the transferee 
is to regard form and not substance. But 
suppose A creates a trust, naming B the 
life tenant with remainder over to B’s four 
children share and share alike, and confers 
upon X, a complete stranger, a power to 
appoint the remainder among B’s children, 
either by deed or by will. This is a power 
simply collateral under the old common- 
law nomenclature, and a special nonbenefi- 
cial power in trust under the New York 
classification. 


But what of a donated general power of 
appointment exercisable by deed and by 
will? Should the existence of such a power, 
unexercised, be considered the equivalent 
of ownership for tax purposes? Suppose 
A transfers property in trust to B for life 
with the remainder over to designated per- 
sons and confers upon X, a stranger, a 
general power of appointment by deed and 
by will, so that under it X may at any time 
appoint to himself. Even here there are 
cogent reasons why X should not be treated 
as the owner, so long as he does not exer- 
cise the power. 


But as soon as a general power of ap- 
pointment is exercised, a wholly different 
situation exists. Then a “transfer” unques- 
tionably has occurred. X has asserted 
dominion over the property, whether he 
appoints to himself or to another, and the 
transfer quite appropriately may attract a 
gift tax in the case of an inter vivos appoint- 
ment to another, or an estate tax in the 
case of a testamentary appointment. 


INCOME TAX DEDUCTIONS AS A 
MEANS OF EFFECTUATING 
GOVERNMENTAL 
POLICIES 


Robert H. Gray, Assistant Professor of 
Economics and Law, Washington 
and Lee University 


2 Washington and Lee Law Review, 
Spring, 1941, p. 191-209 


As a means of social control, income tax 
deductions obviously represent but a small 
segment of a much larger problem which 
permeates not only the entire field of taxa- 
tion, but also the entire field of law, of poli- 
tics, and of economics as well. In addition 
to the major function of determining in- 
come, the deduction section has been used 
for the purpose of effectuating other policies 
of the national government. The most ob- 
vious example is, of course, the deduction 
for charitable contributions. Largely in an 
effort to encourage private charitable insti- 
tutions which perform a part of the activi- 
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ties of government, Congress has provide 
for a limited reduction in taxes for thos 
who donate to such institutions. Howeve; 
the deduction is not limited to charities 
Contributions to federal, state, and _ loca! 
governments, and to war veteran and fra. 
ternal organizations are also encouraged. |r 
an effort to “stimulate prospecting and ex. 
ploration” special deduction provisions hay; 
been included in various revenue measures 
However, as is usually the case with taxa- 
tion, income tax deductions have produced 
consequences of both a favorable and wp. 
favorable nature. 


In Sonzinsky v. United States, 300 U. § 
505, the Court reaffirmed the traditional viey 
that a statute appearing on its face to be 
a revenue measure will be treated as ar 
exercise of the taxing power. The fact tha 
Congress intends to achieve some result in 
addition to an avowed purpose of seeking 
funds for public expenditure will not de- 
feat the legislation: “objective constitution- 
ality” and not “the process of psychoanalvsis’ 
determines its validity. There is an increas. 
ing reluctance to strike down retroactive 
taxes and there is a tendency to narrow 
the direct tax concept so that it includes 
only capitation taxes and assessments upon 
real property. 

The refurbishing of the taxing power, the 
broadening of the concept of interstate com- 
merce and of the doctrine which permits 
national regulation of matters which “di- 
rectly affect” such commerce, the control 
over foreign trade and banking and cur- 
rency, the exclusive management of all the 
postal service, and the power to enact bank- 
ruptcy meaures—all combine to give tre 
mendous power to the national government 
In view of the multiple powers which may 
be exercised by Congress and the unsympza- 
thetic manner in which the Supreme Court 
has recently cited those tax decisions which 
overrode important national legislation, i 
may be reasonably supposed that future 
attempts to use the taxing power either a 
an independent source of authority for 
regulation or as an aid to some other dele- 
gated power will meet with little constitt- 
tional restraint. 





















ADDENDUM TO THE REGULA- 
TIONS PROBLEM 


A. H. Feller, Associate Professor of Law, 
Yale University Law School 


54 Harvard Law Review, June, 1941, 
p. 1311-1322 


For the past year, eminent tax lawyer: 
have been battling back and forth the prob: 
lem of the binding effect of regulations 
issued by the Treasury to interpret or sup- 
plement tax legislation. Most of the fur 
has come in mauling the so-called “reenact: 
ment” rule. One may ask the preliminar 
question—why did the courts evolve the 
reenactment rule? The author suggests that 
the answer lies in the inevitable desire t 
find fixed points in the confusion whic! 
surrounds the liberal interpretation tradi: 
tions of the federal courts. The attractive 
ness of the reenactment rule to the courts 
seems to be its apparent reconciliation 0! 
these principles; by reenacting the statute 
Congress appears both to have expressed its 
own intent and added another stone to the 
pillar of continued administrative practice 
While the critics of the reenactment rule 
have shown that this attractiveness is ™ 
large measure delusive, they appear to havt 
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ynderestimated the difficulties of dislodging 
the doctrine. 

The author urges a word of caution on 
Professor Griswold’s vigorous espousal [54 
Harv. L. Rev., Jan., 1941, p. 398-423; CCH, 
L. P. D. (1941) § 6512] of the great weight 
to be given to the contemporaneous con- 
struction of a statute and a second word of 
caution is needed on the question of legis- 
lative versus interpretative regulations. The 
legislative regulation is an exercise of per- 
missive authority to make a law to supple- 
ment or make effective the law passed by 
Congress, while the interpretative regula- 
tion, on the other hand, is not new law, 
but rather construction of a disputed term 
in a statute. In practice this distinction 
becomes blurred and may be difficult to ad- 
minister. Several writers have suggested 
that the distinction has important conse- 
quences. 


The aversion of tax experts to the re- 
enactment rule is due as much to observa- 
tion of its abuses in the tax field as to 
criticism of its logical basis. There can be 
no doubt that uncritical application of a 
standard of interpretation can be a serious 
evil. Yet, should an aid to construction be 
abolished because it can be put to improper 
uses? 

Rules of this kind would sound much 
better if they were expressed in precise for- 
mula, but lack of precision is not an in- 
superable obstacle to administration. The 
reenactment rule, considered as an aid to 
construction rather than as a command, can 
help a court to arrive at sensible and stable 
constructions if court and counsel are willing 
to examine with care the circumstances sur- 
rounding reenactment and regulation. 












































FEDERAL INCOME AND ESTATE 
TAXATION OF BUSINESS 
LIFE INSURANCE 


Carl L. Bumiller, Member of the Ohio Bar 


15 University of Cincinnati Law Review, 
May, 1941, p. 261-276 


Business life insurance serves one or more 
f several well-defined purposes. One type 
of business is known as “key-man,” the pur- 
pose of which is to insure a corporation 
against possible loss by reason of the death 
of a valuable officer or employee. A second 
type conveniently may be referred to as 
“ownership-transfer” insurance. Its purpose 
isto provide funds with which to effectuate 
a transfer of the stock interest of a de- 
ceased shareholder to the surviving owners. 
A third type of business life insurance can- 
not be so neatly catalogued. Policies taken 
out on the lives of the shareholders may be 
owned by the corporation itself; usually, 
however, ownership and control rest in the 
shareholders or beneficiaries. 


Death proceeds of life insurance, whether 
paid to an individual or to a corporation, 
are exempt from federal income taxation, 
under the general rules in Section 22 (b) (1), 
Internal Revenue Code. After payment to 
a corporate beneficiary, however, proceeds 
ose their exempt status and become part of 
accumulated earnings and profits. Accord- 
ingly, payments to shareholders out of such 
tarnings and profits accumulated after Feb- 
tuary 28, 1913, or earnings and profits of 
he taxable year, are taxable dividends in 
their hands. Although a corporation may 
segregate proceeds paid to it in its accounts, 
t place them in a separate fund, this action 
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is not effective to exempt dividend payments 
in the hands of the shareholders. 


A problem closely related to the fore- 
going deals with the correct treatment of policy 
premiums paid by a corporation. It has 
been held that: 


If a corporation pays the premiums on an indi- 
vidual life insurance policy carried on the life 
of one of its officers or employees who is per- 
mitted to designate the beneficiary and the cor- 
poration is not in any way a beneficiary, 
premiums so paid will, in the absence of satis- 
factory evidence to the contrary, be presumed 
to constitute taxable income to such officer or 
employee. 


Death proceeds of a life insurance policy 
generally are exempt from income taxation. 
An exception is made, however, in the case 
of a transfer for a valuable consideration, 
by assignment or otherwise, of a life insur- 
ance, endowment, or annuity contract. Here, 
only the aggregate of the consideration and 
premiums and other sums subsequently paid 
by the transferee are exempt from taxation. 


The converse situation of transfer by a 
corporation to an individual also may pre- 
sent some difficulties. If the assignee ac- 
tually has paid the cash value for the transfer 
the rule again is clear. Also, if the assignee 
has not paid a monetary consideration for 
the transfer, it may be argued in appro- 
priate circumstances that the transfer was 
not a gratuitous one, but was the payment 
of a dividend or additional compensation. 
The Commissioner may attempt to secure 
this construction. 


Recent astounding amendments to the 
federal estate tax regulations disregard inci- 
dents of ownership entirely, and, instead, lay 
complete stress upon the source of premium 
payments. Some inkling of the trend of 
official thought was given in the several 
opinions in the now famous case of Bailey 
et al. v. United States, 30 F. Supp. 184, in 
the Court of Claims. That opinion held in- 
surance policies taxable to the estate of the 
insured, where he had given all incidents 
of ownership but had continued to pay 
premiums. The new regulations adopt this 
concept in full. 


Inasmuch as key-man insurance generally 
is applied for by a corporation, and pre- 
miums paid by it and not by the insured, it 
is probable that the recently amended regu- 
lations will not require inclusion of the death 
proceeds in his gross estate. It is hardly 
tenable to argue that the payment of pre- 
miums by the corporation is an indirect 
payment by the insured. 


The question now is pertinent as to the 
estate tax treatment of ownership-transfer 
business insurance under the revised estate 
tax rules. The general rule is that the pay- 
ment of premiums by a corporation on 
ownership-transfer or quasi- business insur- 
ance, constitutes taxable earning to the 
officer or employee, or dividend income to 
the shareholder. Accordingly, it would ap- 
pear that if the employee or shareholder, as 
the case may be, has either directly or indi- 
rently paid the premiums on the policies on 
his death, the policy proceeds will be re- 
quired to be included in his gross taxable 
estate. 

The above rule will be applicable also to 
quasi-business insurance policies, the pre- 
miums on which have been paid either by 
the corporation or the insured himself. In 
either case, policy proceeds will be includible 
in his gross estate. 

In order to avoid taxability of insurance 
proceeds in the estate of the insured under 
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force of the new regulations, ownership of 
the policies should be vested in beneficiaries, 
ab initio, and premiums should be paid by 
them out of their own funds. A policy 
owned by the beneficiary, upon which he 
pays premiums, will perform quite as easily 
the various functions which it was taken 
out to perform. In addition to those func- 
tions of quasi-business insurance enumerated 
in the introduction, supra, there is another 
which is consistent with ownership by the 
beneficiary and payment of premiums by 
him, 

The proceeds of the policy may be used 
to furnish a liquid fund with which to pay 
the federal estate tax. The beneficiary to 
whom the policy proceeds are paid may 
utilize the cash to purchase shares of stock 
in a family-owned carporation, or buy other 
securities, from the estate. The probate 
laws of the state in which the estate is 
being administered may allow this to be 
done, in every case, it is advisable for the 
decedent, by will, to give a power to the 
person named as his policy beneficiary, to 
purchase securities from his estate. 


THE ESTATE TAX ON TRANSFERS 
INTENDED TO TAKE EFFECT 
IN POSSESSION OR ENJOY- 
MENT AT OR AFTER DEATH: 
HELVERING V. HALLOCK 


George E. Ray, Member of the Massachusetts 
and New York Bars 


29 Georgetown Law Journal, May, 1941, 
p. 943-976 


Since the enactment of the first federal 
estate tax law in 1916, there has been in 
effect continually, with some changes, a 
provision imposing tax upon transfers, made 
by a decedent inter vivos, which are “intended 
to take effect in possession or enjoyment at or 
after his death.” The purpose of such pro- 
vision is the same as that of all the other 
provisions in the estate tax law for reaching 
mter vivos transfers, to prevent estate tax 
avoidance. Until the decision of the Su- 
preme Court in Helvering v. Hallock, 309 
U. S. 106, however, the attitude of the Court, 
directed toward a restrictive concept of the 
term “transfer,” and based upon the dis- 
tinction between a tax on giving and a tax 
on getting, in many cases impeded rather 
than assisted in carrying out the purpose 
of the legislation. The Hallock decision, 
supra, not only reversed this trend as to 
transfers intended to take effect in posses- 
sion or enjoyment at or after death, but by 
its vigorous rejection of outmoded doc- 
trines of property law as criteria in modern 
tax measures, brought about repercussions 
which have been felt throughout the field 
of the estate tax and in the related spheres 
of the gift tax and income tax as well. 

The early Supreme Court cases dealing 
with transfers intended to take effect in 
possession or enjoyment at or after death 
can be rationally explained only upon the 
basis of a distinction drawn between an es- 
tate or transfer tax, which is imposed upon 
giving, and a succession or inheritance tax 
which is a tax on getting. That distinction 
lies at the bottom of cases in which trans- 
fers were held not subject to estate tax 
although it was quite apparent that the 
remaindermen would not get either enjoy- 


ment or possession until after the decedent’s 
death. 
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Appellate and Lower Courts 


Action to Enforce Lien.—In a civil action to enforce a lien 
on property, the court orders the endorsement of certain 
United States Postal Savings System Certificates and rules 
that the proceeds thereof be so distributed as to first pay 
the balance of a fine owed by the defendant, the remainder 
to be applied against unpaid income taxes for 1933 to 1936.— 
DC, D Colo., in United States v. Lacey H. Lewis, Civil No. 258. 


AAA Floor Taxes—Refund.—In an action brought to 
recover from the United States the sum of $9,913.40, paid 
by the plaintiffs as floor stock taxes and interest under the 
Agricultural Adjustment Act, the court finds that plaintiff 
failed to sustain the burden of proof to show that he bore 
the burden of the tax, as required by Sec. 902, Title VII of the 
Revenue Act of 1935—DC, MD Pa., in Katz Underwear Co. 
vw. United States, Civil No. 434. 

* * * 


In a suit to recover AAA floor taxes in which collectors 
were named parties defendant in the original complaint, mo- 
tion to amend the complaint by substituting the United States 
as party defendant is denied where the motion was filed too 
late to institute a new suit against the United States, since 
the liabilities of the collectors and the United States are not 
identical. Motion to dismiss the suit is allowed—DC, D 
Mass., in Royal Worcester Corset Co. v. White. Civil No. 650. 


Business Expenses—Payment of Another’s Liabilities.—In 
1935 the taxpayer, a California corporation, paid a large sum 
to creditors of an Italian corporation, which controlled the 
source of supply of the taxpayer’s most profitable merchan- 
dise, to save the Italian corporation from bankruptcy and 
thus to protect the source of supply of the merchandise, the 
taxpayer receiving no consideration for such payment. It is 
held that the payment was not deductible as an ordinary 
and necessary business expense, the necessity of the payment 
not having been shown clearly and the payment of the debts 
not being ‘ ‘ordinary” in the commonly accepted use of that 
term. 


The taxpayer may not deduct as a loss the payment of 
the liabilities of the Italian corporation since the payment 
was deliberate and intentional, made by the taxpayer for the 
insuring of its profits for future years. 

Affirming Board of Tax Appeals decision, 41 BTA 403, 
CCH Dec. 11,007, reported at 403 CCH {J 7207.—CCA-9, in 


A, Giurlanit & Bro. v. Commissioner of Internal Revenue. 
No. 9621. 


Distrained Property—Surrender.—The defendant insurance 
company had issued two policies of insurance to the delin- 
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quent taxpayer, who had the right to change the beneficiaries 
and the right to elect to surrender the policies for their cash 
value. The court holds that the defendant is not lable for 
the statutory penalty for failure to surrender the net cash 
surrender value of the policies in partial satisfaction of the 
taxes against the insured, because the property right of the 
insured in the policies is only inchoate in the absence of an 
election by him or one vested by law with the power to accept 
the cash surrender value in lieu of prescribed payment upon 
the death of the insured. The government has adequate rem- 
edy under Code Sec. 3678, the court says—DC, SD NY, in 
United States v. Metropolitan Life Insurance Co. and Frank 
P. Nistle. Civil 9-37. 


Investment Trust—Taxable as Association.—Bond invest- 
ment trust, under which the “Depositor” had “a limited power 
to vary the existing investments of all certificate holders at 
will, for so long as new money came in,” is taxable as an 
association for the fiscal year ended August 31, 1936. 

Reversing memorandum decision of the Board of Tax 
Appeals, CCH Dec. 11,084A, reported at 403 CCH § 7284-A.— 
CCA-2, in Commissioner of Sutorunl Revenue v. North American 
Bond Trust, City Bank Farmers Trust Co., Trustee. No. 237. 


Reorganization—Non-taxable Exchange.—The basis of de- 
termining the percentages of property transferred and retained 
is the value of the property at the time of the transfer, and 
not the cost thereof. Accordingly, where 92.6 per cent of 
taxpayer’s property was transferred for stock and cash, the 
transaction resulted in a nontaxable exchange, except for the 
cash received, under the reorganization provisions of Sec. 112 


of the 1928 Act. 


Reversing District Court decision—CCA-9, in American 
Foundation Co. v. United States. No. 9711. 


Sale of Oil Lease and Equipment—Gain—Allocation.— 
Where petitioner in 1936 and 1937 assigned its interests in 
oil leases and equipment, reserving interests in oil and gas 
to be produced from the leases until designated payments 
should be received, and at the same time assigned all of its 
interest in the equipment on the leases, in determining the 
profit from the sales it is entitled to a full return of the 
depreciated cost of its interest in the equipment before there 
is any taxable gain to it, and in determining its taxable gain 
in the respective years no allocation of lease equipment cost 
to the oil interests retained should be made. 

Affirming memorandum decision of the Board of Tax 
Appeals, CCH Dec. 11,248-A, reported at 413 CCH { 7081-N. 
—CCA-5, Commissioner of Internal Revenue v. Tex-Mex Petro- 
leum Corp. No. 9751. 
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October, 1941 


Board of Tax Appeals 


Foreign Corporations—Tax under 1936 Act.—The taxpayer, 
a foreign corporation having no office or place of business in 
the United States and not engaged in business here, received 
dividends in 1936 from a wholly owned domestic corporation. 
The proceeding involves the applicability of the increased 
rate of tax under Sec. 23l(a) of the 1936 Act to dividends 
received by the taxpayer in 1936 prior to June 22 of that year, 
the date of the enactment of the 1936 Act. It is held that 
the taxpayer is liable for the tax on such dividends, pursuant 
to Sec. 231(a) of the 1936 Act, notwithstanding the provisions 
of Sec. 144(b) of the Act. The latter section, designed for the 
protection of the withholding agent, is not a limitation of the 
provisions of Sec. 231, which levied the tax on the foreign 
corporation itself—The Winterbottom Book Cloth Co., Ltd. v. 
Commissioner, CCH Dec. 11,648; Docket 97416. 43 BTA —, 
No. 80. 


Gain—Corporation Sale to Stockholders.—In 1934 and 1935, 
taxpayer corporation sold to its two chief stockholders the 
two residences in which they lived. These sales were ef- 
fectuated in order that money could be borrowed from the 
Home Owners’ Loan Corporation on the security of the prop- 
erties and applied to payment of existing mortgages. The 
HOLC informed taxpayer that loans were made only on 
properties in the names of individuals. There is no evidence 
of a collateral agreement to reconvey these properties to the 
corporation or to hold them for its benefit. The Board holds 
that the taxpayer is taxable for the years 1934 and 1935 upon 
the gain realized from these sales. That taxpayer desired to 
refinance the mortgages which were about to be foreclosed 
does not disprove an intention to make these sales—Owen 
Brothers Marble & Granite Co. v. Commissioner, CCH Dec. 
11,612-A; Docket 97428. Memorandum opinion. 


Gain or Loss—Basis—Sale of Securities by Remainderman 
of Testamentary Trust.—Taxpayer as remainderman in a 
testamentary trust his father had set up for taxpayer’s brother 
acquired certain securities which he sold in the taxable year 
1934. In computing profit or loss taxpayer took as the basis 
of the securities the fair market value at the date of the life 
beneficiary’s death. The Commissioner took the cost of each 
security to the trustees who had purchased the securities as 
investments and reinvestments of the principal of the trust. 
The Board holds that upon the authority of Archbold v. 
Helvering, 40-2 ustc J 9808, that where property is acquired 
by the trustee by purchase, the basis to the remainderman- 
distributee is the same as to the trustee.—Chauncey D. Still- 
man v. Commissioner, CCH Dec. 11,612-G; Docket 97801. 
Memorandum opinion. 


Insurance Companies—Taxability—An insurance company, 
doing a small life insurance business and a large health and 
accident insurance business, was required by the laws of 
Missouri to maintain a reserve for the fulfillment of its life 
insurance contracts. In 1935, it entered into an agreement 
with the Superintendent of Insurance of the State of Missouri, 
wherein it agreed to maintain an unearned premium reserve 
upon its health and accident business. During the taxable 
years, in conformity with the provisions of this agreement, 
it set aside a portion of the gross premiums on its health and 
accident contracts in a special reserve. The amounts so set 
aside exceeded the amount of its life insurance reserves. The 
Board holds, as follows: (1) The reserve maintained by tax- 
payer during the taxable years in connection with its health 
and accident business was an unearned premium reserve; 
(2) Such a reserve is a basic insurance reserve and must be 
taken into consideration in computing taxpayer’s total reserve 
funds for the purpose of determining whether it should be 
classified for tax purposes as a life insurance company under 
the provisions of section 201 (a) of the Revenue Acts of 1934 
and 1936; (3) Inasmuch as the reserve fund maintained by 
taxpayer in connection with its health and accident contracts 
comprised more than 50 percent of its total reserve funds, 
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it is taxable as an insurance company other than life—National 
Protective Insurance Company v. Commissioner, CCH Dec. 
11,887; Docket 101709. 44 BTA —, No. 151. 


Interest Deductions.—On October 18, 1934, taxpayer bor- 
rowed $125,000, which amount was immediately transferred 
by taxpayer to a trust created by him for the benefit of his 
sister-in-law, pursuant to the provisions of which she was 
to receive the income for life, the corpus, upon her death, to 
go to others. The trust instrument also provided, among 
other things, that the trustee was expressly authorized from 
time to time to loan money to the grantor, up to the full 
amount of the corpus, “fon either his unsecured notes maturing 
not more than 20 years after the date thereof or his unsecured 
personal bonds maturing as aforesaid’. Pursuant to this 
provision, on the day immediately following the creation of 
the trust, and the transfer to it of the $125,000 borrowed by 
taxpayer, the trust transferred back to taxpayer the $125,000 
aforesaid and took in exchange the personal bond of the 
taxpayer, wherein provision was made for the payment of 
interest, at the rate of 4%, at quarterly intervals. The ques- 
tion presented is the deductibility of the alleged “interest” 
payments for the taxable year 1937. The Board holds that 
under Section 23 (b) of the Revenue Act of 1936 “interest” 
deductions were allowable only when paid with respect to 
“indebtedness”, which term the Board and the courts have 
defined as “an unconditional and legally enforceable obliga- 
tion for the payment of money”. The Board further holds 
that under the facts of the instant proceedings the various 
steps taken were to be considered as one single transaction 
and that their practical effect was to set up a trust composed 
solely of taxpayer’s personal bond, since the inference was 
clear that the $125,000 which taxpayer transferred to the trust 
was to be immediately returned to him as a “loan”. Regard- 
ing the transaction in that light the record clearly showed 
that taxpayer’s covenant contained in the bond to make al- 
leged “interest” payments was a wholly gratuitous promise, 
the presumption as to sufficiency of consideration arising, 
under state law, from the presence of a seal being amply 
rebutted, and, accordingly, the alleged “interest” payments 
made with respect thereto were not deductible —William P. T. 
Preston v. Commissioner, CCH Dec. 11,886; Docket 101762. 
44 BTA —, No. 150. 


Life Insurance Companies—Reserves Required by Law.— 
The Board holds that the reserves of taxpayer for total and 
permanent disability benefits on active lives and on disabled 
lives are reserve funds required by law within the meaning 
of Sec. 203(a) (2), 1932 and 1934 Acts, and entitle taxpayer to 
the claimed deductions. Helvering v. Pan-American Life In- 
surance Co., 40-2 ustc J 9830.—Great Southern Life Insurance 
Co. v. Commissioner, CCH Dec. 11,605-B; Docket 95384. 
Memorandum opinion. 


Property Received for Services—Basis of Gain or Loss.— 
Prior to 1930 and to the taxable years (1933 and 1935), the 
petitioners, as officers or employees of a Maine corporation 
and beneficiaries of a trust set up as a profit-sharing vehicle, 
received so called partnership certificates in the trust. It is 
stipulated that such certificates were without capital or market 
value at any time and had no cost basis to the petitioners. 
In 1930 petitioners exercised the privilege of exchanging the 
trust certificates for 7 per cent cumulative preference shares 
of N. V. Unilever, a Dutch company, which had a capital 
value. Payment for fractional units of trust certificates was 
made to petitioners in cash. On advice of the general counsel 
of their employer that the transfer of the Unilever shares 
constituted a gift to the transferees, petitioners did not take 
the fair market value of the shares of stock which they re- 
ceived into income in 1930 and pay taxes thereon. In the 
taxable years shares of such stock were sold, and the question 
involved is the basis for computing gain on the sales. It is 
held that petitioners did not acquire the Unilever shares in 
1930 as a gift. It is held, further, that petitioners acquired 
such shares in a taxable exchange and that, in the determina- 
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tion of gain or loss upon the sale of such shares of stock 
in the taxable years, petitioners have failed to prove that the 
stock had any cost basis to them, and the Commissioner is 
sustained in his determination that petitioners are not en- 
titled to use any cost basis in the determination of their 
capital gains resulting from such sales.—Francis A. Countway 
v. Commissioner; Arthur F .Bernhard v. Commissioner; William 
P. Jackson and Grace M. Jackson v. Commissioner, CCH Dec. 
11,881; Dockets 101490, 101500, 101501. 44 BTA —, No. 144. 


Reduction of Original Purchase Price of Property—Busi- 
ness Expense—Contributions.—In 1920 the taxpayer pur- 
chased real property for $100,000. It paid $20,000 in cash 
and gave notes for the remaining $80,000. When the notes 
fell due in the taxable year 1935 the property had depreciated 
in value to less than the remainder due and the taxpayer 
offered to deed the property back to the vendor. The vendor 
declined but offered to reduce the purchase price by $20,000 
and to accept $5,000 in cash and new notes for the remainder. 
The taxpayer accepted, paid $5,000 in cash, and executed new 
notes for the remaining $55,000. The old notes were canceled. 
At the time of this transaction in 1935 the fair market value 
of the property was not in excess of $60,000 and the taxpayer 
was solvent. It is held that the transaction constituted a 
reduction in the purchase price of the property and did not 
result in taxable gain to the taxpayer. 

Where the taxpayer contributed to the Y. M. C. A. and the 
chamber of commerce, the activities of each group resulting 
in increased business for the taxpayer, it is held that the con- 
tributions were deductible under the 1934 Act as items of 
ordinary and necessary expenses paid during the taxable 
vear in carrying on the taxpaver’s trade or business.—A. L. 


Killian Co. v. Commissioner, CCH Dec. 11,766; Docket 98691. 
44 BTA —, No. 29. 


Royalty Income—Distribution—Taxability—Petitioner was 
the owner and licensor of patents covering a process of clay 
treating used in the refining of gasoline. In 1933 four oil 
companies, petitioner, and a committee acting on behalf of 
all of petitioner’s then stockholders entered into an agree- 
ment for the sale of the capital stock of petitioner to the oil 
companies. Under the agreement the purchase price was to 
be paid to the stockholders as follows: the oil companies were 
to pay $500,000 down; under paragraph 27(a), (b), and (c) 
petitioner was to pay quarterly amounts equal to certain 
designated percentages of the amounts actually received by 
it from royalties as long as it received any royalties; and 
under paragraph (d) petitioner was to pay quarterly amounts 
representing its net income remaining after the payments 
under paragraph 27 (a), (b), and (c) until the payments 
under paragraph 27 (d) aggregated $500,000. Under the agree- 
ment petitioner did not transfer to its then stockholders any 
interest in its patent property or license agreements or in the 
royalties to be derived therefrom. The oil companies made 
the $500,000 down payment. In 1934, 1935, and 1936, the tax- 
able years, petitioner received substantial amounts as royalties 
and made the payments under paragraph 27 (a), (b), (c), 
and (d). It is held that the entire amounts which petitioner 
received as royalties in the taxable years should be included 
in its taxable income without the exclusion of the amounts 
which it paid to its former stockholders under paragraph 
27 (a), (b), and (c); it is held, further, that the amounts 
which petitioner paid to its former stockholders under para- 
graph 27 (a), (b), and (c) constituted constructive dividends 
from it to the oil companies and should not be deducted as 
ordinary and necessary business expenses.—The Gray Pro- 


cesses Corporation v. Commissioner, CCH Dec. 11,666; Docket 
95279. 43 BTA —, No. 87. 


Bureau of Internal Revenue 


Income from Sources within U. S. Possessions.—The bene- 
fits of the provisions of section 251 of the Internal Revenue 
Code, relating to income from sources within possessions 
of the United States, may be applied to the personnel at- 
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tached to United States naval vessels only for such periods 
as the vessels are within the territorial waters of a United 
States possession.—IT 3488, 1941-27-10766 (p. 14). 


Return and Payment of Tax Withheld.—In view of the 
amendment of section 19.143-7 of Regulations 103, as amended, 
by Treasury Decision 5046 (I. R. B. 1941-19, 3), the last 
information return on Form 1042B (annual return of income 
tax withhelyd from Canadian addressees )required to be filed 
should be filed for the period January 1, 1941, to April 29, 


1941, on or before March 15, 1942—GCM 22820, 1941-32- 
10803 (p. 6). 


Stamp Tax.—The transfer of corporate stock and bonds 
from the name of a guardian to the name of his ward in the 


State of Arkansas is not subject to stamp tax.—IT 918, 1941- 
19-10711 (p. 20). 


State Tax Burdens as a Influence 
In the Location of Industry 


[Concluded from page 610] 


other governmental burdens upon industry under 
such circumstances is nothing more than an act of 
simple justice. (2) The national emergency, it is ex- 
pected and to be hoped, is temporary. After it has 
passed, the period of deflation and readjustment, which 
will ensue, will call for the utmost experience and 
wisdom on the part of government legislators and 
officials. Those states, whose authorities have had 
the foresight to gather the facts upon which to base 
a fair and equitable tax and industrial policy which 
will hold and attract industry, will be in a happy 
competitive condition relative to those states which 
have allowed the problem to drift. It is hoped that 
our state governments will be blessed with wise 
statesmanship which will read the signs of the times 
and plan and act accordingly. 


Irrevocable Trusts—Observations 
And Comments 


[Concluded from page 593] 


suggestion, seemingly he is still unwilling to do so 
and is still maintaining that the incomplete remainder 
is subject to gift tax, as appears from the case of 
Michel et al. v. Commissioner *® (43 BTA —, No. 143) 
where the same principle was involved and the iden- 
tical results obtained as in the McLean case. 

Thus, the Commissioner, seemingly, is still of the 
opinion that a conveyance by an indenture, contain- 
ing a “possible reverter” provision, is subject to the 
provisions of the Gift Tax Act, even though the “re- 
mainder” of said conveyance is incomplete by the au- 
thority of the heretofore mentioned Hallock, Sanford, 
McLean and Michel cases. 

These are my observations and comment on the 
Hallock and Sanford cases and those portions of the 
Estate and Gift Tax Acts which concern the sum and 
substance of the subject matters decided in those cases. 


543 BTA 1036. 
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